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IN THE 
juprtmt @iourt of Jfptals 
of aiirginia 
At Richmond 
Record No. 2158 
BESSIE SIRT DUDLEY 
vs. 
I 
COMlVIONvVEALTH OE, VIR{UNIA. 
I 
PETITION 
To the Ilonomble Justices of the Suproeme CoLI of Appeal~ 
of Virginia: 
I 
Your pe.titioner, Mrs. Bessie Sirt Dudley, respectfully 
rep1~esents .Uia t she is aggrieYed by two ·C"\erta.in jf dgments pro-
nounced against her by the Rustin.gs Court for . the City of 
Roanoke, Virginia, on tihe 23rd.day of Kovemhef·, 1938, where-
in she was seut,enced by the first judgment to stx months con-
finement in jail a.nd a fine of $150.,00, .a.nd in th~ second judg·-
ment !to ,a ,term of confinement in jail for nine 
1
months and a 
fine of $200:00. l . 
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A transcript of the record in this action is herewith pre-
sented, and from which wi11 be seen the following: 
2* *STATEMENT OF FACTS 
On the 7th day of October, 1938, petitioner was arrested 
on a warrant which charg·ed a violation of the so-called nui-
sance provision, Sec. 55 of the Alcoholic Beverage Control Act 
( Code Section 4675). Again on the 16th day of October, 1938, 
she was arrested on a similar warrant. ·By agreement of the 
parties, both warrants were tried together hef ore the same 
;jury in the lower court. , 
Petitioner and her husband lived at 312% Nelson 
Street, S. E., Roanoke, Virginia. They operated a rooming 
house on the premises. Their place was located on the Market 
Square, and their clientele consisted largely of hucksters who 
.came to the market to sell their produce from various sections 
of the country. 
On October 6, 1937, certain po1 ice officers of Roanoke City 
searched the Dudley home a.nd arrested petitioner. At the 
time of the search and arrest, pe.titioner and her husband 
were at home, along with several other persons. 
A careful search of the premises yielded a bottle of Still-
hrook whiskey (less than a pint), which was found in 
the refrig·erator. This whiskey, as is conclusively shown 
by the record, was legally acquired from a state 
3* liquor *store. In the house there were also found four 
large water glasses, three · g1 asses a little smaller than 
water glasses, two gla.s,ses referred to as wine gla.sses, and two 
small glasses referred to as whiskey glasses, or a total of elev-
en glasses. Several empty bottles were also found on the 
premises. 
On the 16th day of October, 1938, the premises were again 
searched, and petitioner was again arrested. On the occasion 
of the second search, petitioner and her husband were at home, 
along with several of.her people. The sea.rch on this occasion 
y~elded four large glasses, a pint bottle of Stillbrook, contain-
ing about a gill of·whiskey, and a quart bott1e of Stillbrook, 
containing about a pint of whiskey. This whiskey was f ouud 
in the kitchen of the home. 
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In a small trunk which waslpacked with cl thing and toilet 
articles, preparatory to a trip, were found tw quarts of Still-
brook whiskey unopened. The trunk belonged to Mr. Dudley, 
the husband of petitioner, and had been packed hy him, togeth-
er with the two quarts of whiskey, to take onl a trip over the 
week-end. The trunk in question was a small rational Guard 
foot locker, and Mr. Dudley was going to the 
1
eastern part of 
the state to participate in a football game and wanted 
4* the whiskey for his friends $ia.fter the ga,me. On the oc-
casion of the second arrest, there were found some 
broken bottles. 
I 
It will be observed that on the occasion of the first raid 
and arrest, there was found less than a pint pf whiskey, and 
on the occasion of the second raid and arrest, there was found 
I 
about two and one-half quarts of whiskey. The record conclu-
sively sh_ows that all of · the whiskey was legally purchased 
from a state liquor store. ' 
The Commonwealth, to support its charge, introduced cer-
ta:n other evidence which is claimed showed i*riminating cir-
cumstances. We will deal with these circumstances later on in 
the argument. Suffice it is to say that all of t~e circumstances 
which the Commonwealth claims to be focrimin~ting were fully 
and completely exp~ained by the evidence in the record. 
I 
Various exceptions were saved to the rulings of the Trial 
Court as will appear from the for owing assigliments of enor. 
I 
ASSIGNMENTS OF ERROR 
i 
F'IRST 
The Court erred in failing and refusing Jo set aside the 
verdicts of the jury because suchi verdicts are 
5,:1: wholly *without evidence to support the q.harges contain-
ed in the warrants. I 
I (1) The evidence is insufficient to establish tlu"t a com-
mon nuisance within the meaning of Section 55 P.f the Alcoholic 
Beverage Control Act existed on the premises rn question. 
(2) There is no evidence which establish,s that pet.ition-
er maintained any nuisance idependently of h~r husband, and 
the presumption of law that the husband is the head of the 
I 
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~runily and is in control of the home where they live is not re-
butted by any evidence in the record. 
SECOND 
The Court erred in giving Commonwealth's instruction or 
Court's instrnction as shown by pages 85 and 86 of the record 
for the reason there was no evidence to support the instruction, 
and especially there was no evidence to support the theory of 
the instrnction that petitioner aided and .abetted another in 
the operation of a nuisance. If in truth and in fact, petitioner 
aided and abetted her husband in the operation of such nui-
sance, then the law presumes that such acts were done by her 
under his direction. control or coercion, and she would not be 
criminally responsible. 
(3'"' *ARGUMENT 
Vl e will first consider whether or not the evidence is suf-
ficient to support the verdicts of the jury. We earnes.tly con-
tend that a common nuisance within the meaning of Section 55 
of the Alcoholic Beverage Control Act has not been been estab-
lished. 
We will first address our remarks to the _arrest and charge 
brought about by the raid on October 6, 1938. On this occa-
sion, after a most careful search of the entire premises by a 
number of police of ficcrs, there was found less than a pint 
of Stillbrook whiskey, which was legally acquiTed from a state 
store. Eleven glasses of va.rious sizes were found. There are 
thousands of homes in the State of Virginia where officers 
could raid and find much larger quantities of whiskey a.nd a 
far greater number of glasses. 
At the time of the raid, petitioner, her husband and three 
people were in the house. The whiskey was found in a re-
frigerator. There was no disorder of any kind or character. 
The Conunonwealth relied on the fol1owing additional 
c·rcumstances. There were two doors that led to the premises, 
one a.t the street level -and one at the top of the steps. 
One .of the door.s was reinforced. The door at 
7* the *top of the steps had ,a glass in it, which the officers 
seemed to ·get great pleasure in referring .to as a peep 
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hole. The record conc~usively established tha~ petitioner has 
made no change in the premises since she rented it from the 
owners ( Record· p. 65 & 66). The next circ~stance relled 
on by the ·Commqnwealth is the fact that a. nU:inber of people 
have been seen going in and out of the premiseJ. This alleged 
circumstance is fully explained by the fact tha-t, the petitioner 
rented her rooms to a number of market truck drive.rs or 
hucksters and that they were freq~ent,y going in and out of 
the house (Record p. 54, 55 & 64). ' 
Another circwnstance relied upon by the Oommonwealth 
is the fact that certain officers testify that on certain occasions 
they had arrested peop~e in a drunken conditioµ on the street 
near the premises or as they came out of the building. This 
circwnstance is fully explai.ned in the record il)y proof which 
is not denied that truck drive.rs and hucksters,! like a number 
of other ·people, do drink whiskey. This is quite evident by 
the fact that statisrtics show that the State of Virginia has 
made enormous profits out of the sale of intoxi$ting whiskeys 
to its citizens. This circumstance is !fully explain-
8* ed in the record by proof which is not *denied that var-
ious truck drivers and hucksters who dperate on the 
market in Roanoke City have rented rooms a~d have drunk 
whiskey in their rooms. i 
Another circumstance relied on by the Commonwealth is 
the fact that pieces of broken bottles or brok~n bottles have 
been founu in a.sh cans on the street in front o~ the premises. 
'l'his circumstance is likewise ~xplained by t~e r~cord that 
empty bott1 es have been found m the rooms oyeup:ed by the 
cliente!e of the esta1blishment, and after being foFd have been 
broken and destroyed and placed in the ash caq on the public 
street for removal by the garbage collectors of rhe City (Rec-
ord p. 55). 
I 
Another circumstance relied upon by the Gonunonwealth 
is found in the testimony of its witness, Ruth j Fielder. She 
complained that her husband ha<l on several occasions gone to 
the Dudley home and proceeded to become into~icated. This 
circumstance is fully explained by the fact th4,t Dudley and 
her husband worked together at the Bridge. Co:tlnpany in Roa-
noke. That for a number of yea.rs Dud1ey an~ her husband 
had been pals. They l1ad worked tog~ther, drank together and 
"ran around" together. (Record p. 45 & 46)~ Dudley and 
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Fielder were friends long before either were married. It 
seems from the record that Fielder did not drink in his 
9t- own home, but when he wanted to go • on a spree, he 
would occasionally go to the home of Dudley. The asso-
ciation of Dud1ey and Fielder is fully explained 'by the testi-
:mony on pages 51-54 inclusive of the record. 
We have attempted to detail the evidence on which the 
Commonwealth asked for a conviction on the charge of Octo-
ber 7, 1938. If such evdence is sufficient to sustain· a convic-
.tion of opera ting and maintaining a common nuisance, 
then we feel safe in sayjng that there are thousands of homes 
throughout the United States that likewise could be convict-
ed. Less than a pint of legally acquired whiskey was found 
on the premises, and the total of eleven glasses of variom, 
s!zes. 
The evidence to support the charge of October 16th, 1938, 
is practically the same wit.h the exception that on that occasion 
about a pint of legally acquired whiskey was found in the 
kitchen and two quarts of legally acquired whiskey were 
found in the trunk of Dudley. On the second occasion, only 
four large glasses were found in the house. On the second 
occasion, approximately ten people, including petitioner and 
her husband were found in the house. Some of the people had 
engaged rooms and some were vis:iting friends. As previous-
ly stated, two quarts of whiskey found in Dudley's trunk 
were p,1 aced in the trunk by him, preparatory to a trip. 
10* The testimony of police officer, *Kirkner, (Record p. 32) 
conclusively establishes the fact that the trunk was 
packed and that Dudley had contemplated a. trip. (See also· 
t.est1mony of Dr:.dley, Record p. 56 & 57). 
Unfortunately, aJ of the citizens of this Commonwealth 
cannot afford to stay at our best hotels. Truck drivers. and 
hucksters have to seek out rooming houses close to their place 
of work. They are entitled to purchase whiskey at state 
stores and carry it to the:r rooms. They are entitled to drink 
their whiskey the ~ame as guests in our most expensive hotels. 
J f the evidence introduced by the Commonwealth in this case 
is sufficient to warrant the conviction, then there is not a hotel 
in the State of Virginia that could not be con_vioted or main-
taining· a conunon nuisance. A search of any hotel will un-
earth quantities of legal"y acquired whiskey, hundreds ot' 
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times in excess of the amount found on the! Ddley premises. 
If the officers of the law will make an effort arrest persons 
who come from hotels that are intoxicated, t, ey can fill the 
jails of the ci{ies of this state with intoxicated persons. 'l'he 
arrest of an occasional drunk coming. from a r~oming house is 
not sufficient to establish that such rooming house is a com-
mon nuisance. 1 
I 
The disposal of broken bottles at a roonu,1g house is not 
a circumstance suffic· ent to convict : such rooming. 
11 * house *of being a common nuisance. Ifl it 1be true that 
it is sufficient, then the hotels in the v;larious cities of 
this state are in a terrib1e predicament for it is common knowl-
edge that they have to dispose of large quantities of bottles 
left in their rooms by their guests. : 
We most earnestly submit that the eviden~e in the record 
in this case is wholly insufficient to establish jthat a common 
nuisance, within the meaning of Section 55 of the. Alcoholic 
Beverage Control A.ct, existed on the Dud!ey jpremises. The 
evidence in the case of Campbell vs. Commonliwealth, 167 Va. 
448, was much geater than in the case at bar The prosecu-
tion in the Campbell case was under Section ;55 of the Alco-
holic Beverage Control .. A.ct, and the convictio;n was reversed 
on the ground that the evidence failed to estab~ish that a com-
mon nuisance wa.s maintained on the premises. If the Court 
should be of the opinion that the evidence is : insufficient to 
establish the charge that a common nuisance ,vas maintained 
on the premises, then we say that under the Jvidence in this 
case, petitioner cannot be convicted of . ma.lntaining such 
• I 
musance. , 
It is c.onc]usive·y established by the reco!l'd in this case 
that all of the whiskey found on the premises [ was purchased 
by Dudley, the husband of petitioner. ft was not peti· 
12* tioner's home, but was the home of Du1ley. •X:She was 
there by reason of being- his wife. ']~here is no evidence 
in the rcc.ord to establish that she sold any whiskey or had any-
thing to do w·!th the whislrny found on the prei;nises. All that 
the record shows is that she was at her husbaukl 's home. The 
reason she was arrested instearl of her husban4 is not explain-
ed by the record. I 
Under the law of Virginia, there is a r>resumption that the 
husband is the head of the family and is direct6r of its domes-
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. tic affairs. If the Commonwealth prosecutes a wife instead 
of the husband, the burden is upon the Commonwealth to 
overcome this presumption by proof, showing the contrary. 
In the aibsence of such proof, the presumption prevaili:si and 
a wife is entitled to the benefit of the presumption and to an 
acquittal of the charge ag·ainst. her. Such is the holding of 
the Court in the case of Sutherland vs. Commonwealth, 171 
Va. 485, and in Brown vs. Commonwealth, 135 Va. 480. ln the 
case at bar, there L'3 no evidence in the record to overcome the 
presumption, and the conviction of petitioner is plainly wrong. 
SECOND ASSIGNMENT OF ERROR 
On pages 85 and 86 of the reeord will be found an oral in-
struction given by the Court. The instruction authorizes 
13* conviction of pet.tioner on the theory that *she aided 
and abetted another in the operation of a common nw-
sance. There is no evidence in the record to authorize the 
submission of this issue to the jury. A11 the evidence shows 
is that petitioner was in the home of her husband where it was 
her duty to be. There is not a word of proof that she sold any 
whiskey or assisted him in any manner in connection with 
any sales, if in fact any sales were made. There is not proof 
that she aided and abetted anyone in the maintenance of any 
nuisance. 
If it is the theory of the Commonwealth's case that she 
aided or abetted her husband in the maintenance of a nuisance, 
· then it is the duty of the Commonwealth to show that she acted 
independently of her husband and not under his direction, 
control or coercion. In the a.bsence. of such evidence, the law 
presumes that any aid or assistance she gave him was at his 
direction and under hI s coercion. For such act, she cannot 
be he1 d cr~minally responsiible unless the presumption of law 
is overcome by proof showing· independent action on her part. 
In conclusion, we respectfully submit that the judgment 
of tl1e Trial Court is plainly erroneous and should be reversed. 
Counsel for petitioner certifies that on the 22nd day of 
14• March, 1939, l1e de· ivered to the Honorable *R. S .. Smith, 
Commonwealth's Attorney for the City of Roanoke, 
Virginia, a true and correct eopy of this petition. 
Petitioner further states that in the event a writ of error 
I 
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and supersedeas is awarded that she will rely pn this petition 
a.s and for her opening brief in this Court. 1 • 
Respectfully submitted, 
1 
BESSIE. SIRT !DUDLEY, 
! By Counsel. 
T. W. MESSICK, 
T. "\V. MESSI01f, 
I 
I 
I Counsel for Petitioner. 
15* *CERTIFICATE 
I 
I, T. W. Messick, an attorney practicing ih the Supreme 
Court of Appeals of Virginia, do certify t~t in my opin-
ion -there is error in the judgment of the Hustings Court 
of the City of Roanoke, Virginia, pronounced Io~ the 23rd day 
of November, 1938, herein complained of and I that the same 
should be reviewed and reversed and a new ttjial awarded in 
this Honoraible Court to the petitioner, Bessie Sirt Dudley. 
Given under my hand this 22nd day :.of Mdrch, 1938. 
I 
T. W. MESSICK 
I 
Filed before me March 22nd, 1939. I 
H. B. GREGORY 
I 
I 
April 11th, 1939. Writ of error and suprs~eas awarded 
by the Court. No bond. ' 
M. B. "W. 
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RECORD 
Virginia: 
Pleas before the Honorable J. L ... AJmond, Jr., judge of 
the Hustings Court for the City of Roanoke, Virginia, on the 
Twenty Third Day of November, One Thousand Nine Hun-
dred and Thirty Eight, (A. D. 1938) 
Commonwealth of Virginia, 
. vs. CASES NOS. 15754-15755. 
Bessie Sirt, ( Bessie Dudley) 
Be it remembered that heretofore, to-wit: On the 7th ctay 
of October, 1938,. the Civil and Police Justice for said Uity of 
Roanoke, Virginia, on the complaint and information on oath 
of II. H. Kirkner, and six other Police officers, a criminal 
warrant was issued for the arrest of Bessie_ Sirt, upon which 
warrant the defendant was arrested, tried and convicted. 
Be it further remembered that on the 16th day of October, 
1938, the said Civil and Police Justice for said City of Roa-
noke, on the complaint and information on oath of the said H. 
H. Kirkner and three other Polfoe Officers of said City of 
Roanoke, a criminal warrant was issued for the arrest of Bes-
sie Sirt, upon which warrant the defendant was arrested, tried 
and convicted. Both of which convictions were, by the def end-
ant, Bessie Sirt, appea~ed ta the Hustings Court for the said 
Citv of Roanoke, Virginia, which said criminal warrants are 
in tl1e following words and figures, respectively, to-wit: 
page 3 J CRTMINAL "\V ARR.ANT 
State of Virginia, 
City of Roanoke, to-wit: 
To all or any of the Police Officers of sai<l City: 
WHEREAS H. H. Kirkner, F. O'Donnell, R.H. Sutphin, 
A. P. Brickey, A. A. Adams, Jenkins, H. L. Britt, have this 
day made complaint and information on oath, before me, the 
undersigned Civil and Polfoe Justice of said city, that Bessie 
Sirt, (White) (Bessie Dudley) on or about the 7th da.y of Oct. 
1938 a.t said city, did unlawfully maintain aid and atbet in main· 
taining a common nuisance in a certain house, store-room, 
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club, and other place where alcoholic bever es are stored, 
sold, dispensed and given away contrary to la-iv, and to which 
place numbers of people resort to obtain suchj beverages con-
trary to law; this being a second and subsequent offense to an 
offense of violating the .AJcoholic Beverage qontrol Act, for 
which she was convicted in the Police Court for the City of 
Roanoke, Virginia, on the 10th day of July, 1936. 
These are, therefore, in the name of the !Commonwealth 
of Virginia., to command you forthwith to apprehend and 
bring before me, the said Civil and Police Justice of said city, 
the body of the said Bessie Sirt (Bessie Duq.ley) to· answer 
said comp~ aint and be further dealt with according to la,,, . 
.And, moreover, upon the arrest of 1the said Bessie 
page 4 ] Sirt, (Bessie Dudley) by virtue of this Warrant, 
I command you in the name of the !Commonwealth 
of Virginia to summon to appear at the Police Court, as wit-
ness, to testify in ;behalf of the Commonwealth of Virgini&., 
against the said and have then and theie this ·warrant, 
with your return thereon. 1 
Given under my hnnd and seal this 8th 1ay of October, 
1938.. . , 
H. S. BIR,CHFIEtD (Seal) 
I Civil and P. J. 
The within-named Bessie Sirt (White) was brought be-
fore me this 7th day of October, 1938, and on ~he evidence of 
H. H. Kirlrner, F. O'Donnell, R. H. Sutphin, 1A. P. Brtckey, 
A. A. Adams, Jenkins, H. L. Britt-he is found guilty of op-
erating a nuisance as charged in the within warrant and I do 
adjudge that -he be confined in the jail of tlbe. City of Roa-
noke for 6 mo. days and pay a fine of ~npo.rJO and $6.75 
cost. i 
H. S. BIRqn-IFT]JLD, 
I C. & P. ,T. 
page 5 ] ORL\IT:N' AL \Y AR.RANT 
Rfate of Virginia, I 
City of Roanoke, to-wit: I 
To al1 or any of the Po~icc Offieers of sai4 City: 
WHEREAS F. O'CONNELL, H. H. K~KNER,, R.H. 
·SUTPHIN, E. J. GORIN has this day made 
I 
complaint and 
information on oath, before me, the undersigned Civil and 
Police Justice of said city, that Bessie Sirt. (rite) (Bessie 
I 
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Dudley) on or about the 16th day of October 1938 at said city, 
did unlawfully maintain and aid and abet in maintaining n. 
common nuisance in a certain house, storeroom, club and other 
place where alcoholic beverages are stored, sold, dispensed and 
. given away contrary to law, and to which place numbers of 
people resort to obtain such ·beverages, contrary to law; this 
being a second and subsequent offense to an offense of violat-
ing the Alcoholic Beverage Control Act for which she was con-
victed in the Police Court for the City of Roanoke, Virginira, 
on the 10th day of July, 1936. 
These are, therefore, in the name of the Commonwealth 
of Virginia, to command you forthwith to apprehend and bring 
before me, the said Civil and Police Just.ice of said city, the 
body of the said Bessie Sirt... ( Bessie Dudley) to answer said 
comp1aint and be further dealt w~th according to law 
And, moreover, upon the arrest of the said· Bessie Sirt 
(Bessie Dudley) by virtue of this ·warrant, I command you 
in the name of the Commonwealth of Virginia to summon 
to appear at the Police Court, as witness, to testify 
page 6 ] in behalf of the Commonwealth of Virginia, against 
the ~aid and have then and there 
this warrant, with your return thereon. 
Given under my hand and seal this 25th day of October) 
1938. 
H. S. BIRCHFIELD (Seal) 
Civil and P. J. 
The within-named Bessie Sirt (White) was brought be-
fore me this 17th day of October, 1938, and on the evidence of 
F. O'Donnell, H. H. Kirkner, R.H. Sutphin, E. J. Gori11 -he is 
found guilty of maintaining and operating a nuisance, as 
charged in the witllin warrant and I do adjudge that -he be 
confined in the jail of the City of Roanoke for 90 days and pay 
a fine of $100.00 and $6.75 cost. 
H. S. BIRCHFIELD, 
C. & P .• J. 
TRANSCRIPT OF EVIDENCE. INSTRUCTIONS 
OF COURT, ETC. 
page 7 ] (IN CHAMBERS) 
1\fr. Messick: 
Judge, I wanted to prove in the record here iby Mr. Moor-
man-I had him summoned here-I don't want to be worry-
I 
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ing your Honor and taking too much time. ~ had him sum-
moned forthwith about an hour ago and he 
1
said he would 
come right on up here. He is right here in tpe building. I 
want to prove, your Honor, from his record i in the Police 
Court that this woman was charged with a first offense in tho 
lower court, that the warrant was sent up her~ as a first of-
fense and it has now been added in the warrant that it is a 
second or subsequent offense. I want to move that the war-
rant be remanded to the lower court for tria.ll rrhe oitfense 
charg·ed is different from that charged in the ldwer court, and 
you cannot amend a ·warrant to increas.e the purlishment where 
it has been tried. I move now that the case b:e remanded to 
the lower court for trial. That the lower cou~t has original 
jurisdiction in the .trial of this case. 
The Court: 
The motion is overruled. The statute permits the allega-
tion and proof of a previous conviction of violhtions; it does 
not affect the punishment. Furthermore, thb card of the 
Police Court clerk is a mere memorandum or t·ecord of what 
transpired in the Police Court. The warrant ~n this case is 
a warrant under the hand and seal of the Poliqe Justice, con-
taining his judgment thereon, whic~ is an official 
page 8 ] record of the r.harge and the judgment of convic-
tion in Police Court, and it has been a~pea.led to this 
court, and allo~es that the offence set forth is! a second and 
subsequent offr.nfc. i 
Mr. Messick: , 
I want to introduce my proof as to that. 
The Court: 1 
All right, but T am not going to wait for llim. ,Yhat is 
• I your next question 1 ! 
l\fr. l\Iessick: 
:My next question, if your Honor p'easc, is that I take the 
position that Section 55 of the Alcoholic Bevhag-c Control 
Ad is unconstitutional. It is my pos · tion that! the Supreme 
Court of Appeals of Virginia has held the act to~ e unconstitu-
tional in the McN elis case; that Section 5.5 is all one para-
graph and practically all one sentence; that I d not see how 
an act can be held unconstitutional for one purpqse and consti-
tutional for another; that if it is \lnconstitutiona:l it is bad for 
all purpo~es. It is not like a portion of an act ~ing constitu-
1 
I 
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tional and another portion of it being unconstitutional. I fur-
thermore take the position, Judge, that the act is unconstitu-
tional because uncertain, indefinite as to terms, that it at-
tempts to make the offence of doing· certain things contrary 
to I.aw when those things are not contrary to law under. any 
provis:on of the ABC act and being uncertain and indefinite 
in terms, taking the position tha.t it is unconstitutional, and I 
ask that this warrant be dismissed as a prosecution 
page 9 ] under a.n unconstitutional act. 
The Court: 




Did you not raise the identical question in the McNelis 
case and the Floyd M. Smith case which went to the Supreme 
Court of Appeals and did not the Supreme Court of Appeals 
pass on that question? 
Mr. Messick: 
I think the question was raised, your Honor, but I do not 
believe the question was passed on by the Supreme Court of · 
Appeals, sir. I think the .court must have misunderstood what 
I was chiving at. 
The Court: 
The ruling of the Supreme Court of Appeals in those cases 
in which the constitutionality of this act was attacked is the 
law of this court until modified or changed by the Supreme 
Court of Appea1s. Motion overruled. 
Mr. Messick: 
I save the excepion. 
1\iL K. MOORMAN-Sworn. 
By Mr. Messick: 
· Q. Mr. Moorman do you have a record of the police 
court case of Commonwealth against Bessie SirU 
A. I don't have the record here, no, sir. 
page 10 ] Q. I asked you-
Bessie Sirt Dudley vs. Commonwealth f Va. 15 
M. K. JJ,foonna,,1, 
A. The record· is not in the Police !Court files this 
morning. I went down to see about it. Mr. ~ough was not 
there; and the record was not in the file of Bes~ie Sirt. 
I 
Mr. Messick: I 
Do you all have the record, Mr. Smith, tb.e record taken 
from the Police Court files T 
Mr. Smith: 
Of course I <lon 't have it. 
I 
By Mr. Messick: I 
Q. Mr. Moorman, I will asl~ you if you )vrote this war· 
rant in the Police Court f : 
A. No, sir, I don't write any of those app~al warrants. 
Q. Who wrote the warrant f l 
A. Mr. Robert Farley, I reckon. I didn't write it. 
Mr. Messick: f 
I would like to have a forthwith summons !for Mr. Farley. 
! 
The Court: 1 
Couldn't you have done all this sooner, have summoned 
an these witnesses here? 
Mr. Messick: 1 
I thought Mr. l\foorma.n was the custodiati. 
I 
The Court: 
I am not going to wait and take all day to prove that, but 
you can put anything in the record you want to. 
By l\I r. Messick : 
Q. Do you know· what has become of the record in 
pag-e 11 ] this case 1 1 
A. No, sir, I do not. I asked l\fajor Heckman if 
he knew ·where the files were on that particul1 .r case and he 
sai<l he did not, and Mr. Houg·h "'a.Sn 't there. 
Mr. Messick: 
If I find it, ,Judge, ran T put it. in thereT 
T·he Court: 
I don't .care if you put it in. Whose sign~ture is that on 
that warrant? 1 
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The Witness : 
Birchfield 's. 
By the Court: 
Q. He is the Judge of the Civil and Police Court Y 
A. Yes, sir. 
Q. He signed that warrant f 
A.. Yes, sir, he signed it. 
By Mr. Messiclt: 
Q. Do you lmow whether or not the warrant has been al-
tered or changed in any respect since it was signed by Judge 
Birchfield? 
A. I do not, I am not positive even he wrote the warrant. 
There is a typewriter on Judge Birchfie~d 's desk. He may 
have fixed it up. 
Q. I don't know who wrote this in here, 1but it is 
page 12 ] on an entirely different typewriter, this second or 
subsequent offense. Do you know who wrote it in 
there, 1\fr. Edwards i Suppose I call Mr. Edwards, the Com-
monwealth's attorneyf 
The Court: 
If you want to attack Judge Birchfield, g·et him up here. 
Mr. Messick: 
I am not attacking Judge Birchfield, but this second and 
subsequent offence has been changed since the warrant was 
issued, and I ,vant to prove it. I except to your Honor's ruling. 
(Whereupon Court and counsel returned to the court 
room.) 
EVIDENCE INTRODUCED BY THE COMMONvVEALTH 
R. H. SUTPHIN-Sworn for the Commonwealth. 
page 13"] DIRECT E·XAMINATION 
Bv Mr. Smith: 
"' Q. Sargeant Sutphin, were you on both of t.hese visits 
to Bessie Sirt's p1ace, 312% Nelson Street, SoutheasU 
A. Yes, sir. 
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Q. On the first occasion I wish you woul describe what 
you found there, how you got into the place, whether it is up 
or downstairs and so forth. I 
A.. The .address. is 3121/2 Nelson Stree~. We raided 
there on October 6, at 7 :25 p. m. Back of the l~itchen there is 
a very small room there with a refrigerator j and one little 
table and a nickel victro1a. In the refrigera.tor1 we found less 
than a quart of Stillbrook whiskey in a whisl,ey bottle, and 
whiskey glasses in a tray on the table. · 1 
Mr. Messick: 
Have you got any whiskey glasses 1 I w~t the jury_ to 
see what was found, if you have. 
Mr. Smith: 
You can question the witness later. 
phin. 
Go ahead, Mr. Sut-
1 
i 
Mr. Messick: I 
I think those glasses are the best evidence. I 
The Court: I I Go ahead. , 
Mr. M~ssick: I 
I except. 1 
A. Four large whiskey glasses, thr~e medium siz-
page 14 ] ed glasses and two wine glasses. 
By l\fr. Smit.h: 
Q. ,vhere w·ere they found f 
A. In this room; and three or four chairs I there, and at 
the time of the raid there was Clyde Nichols sitting· in this 
room, Bessie Sirt, John ,v. Underwood and Frank Adams, and 
there was several came in while we was raiding.I Two finally 
eame in and stayed and the others would come no the head of 
the steps and see the officers and run back ddwn. I don't 
know· just how many there were. but there were! t\:vo r:.tmle UP 
at one time and one or two at other times. Therir w,as several 
whiskey bottles empty there and there vrns soft drink bottles 
empty around there. 
Q. Did you Ree any broken bottles down th~re? 
A. Not at this time, no, sir, that was on the other raid. 
Q. How do you get into tha.t place? I 
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A. There is a door down at the street and at the top of 
the steps there is another door there heavily reinforced and 
had a peep hole. You can turn a light on from the inside that 
shines on you on the outside. 
Q. Now, was that the raid of the 6th¥ 
page 15 ] A. That was October 6, yes, sir. 
Q. Anything else you observed there on that oc-
casion, on the 6th -0? 
A. No, sir. 
Q. Now on the 15th, I wish you would state to the jury 
what you found down there. 
A. We went back to Bessie Sirt's on October 15 at 7 :30 
p. nL At that ti.me back in this little room we found Bessie 
Sirt and J. ,v. Britt, who claimed he was looking for a friend. 
He lives a.t 655 Jamison Avenue, Southeast; C. W Dooley, 
Vinton, Virginia.--he said he came after rooms or was looking 
for rooms; C. E. Argabright, Bent Mountain,. Virginia-he 
didn't have any excuse for being there ; W. A. Hudson was 
drunk, we had to bring him to headquarters; B. E,. Johnson: 
from Air Point, Virginia, said he was looking for rooms, and 
B. P. Pa.tton was the door man; when we approached there 
11e was letting someone out and started to shut the doo1: and T 
told him not to shut the door, a.nd he shut the door and it locked. 
Q. Is that t)'ie upper or the lower door? 
A. The upper door at the head of the steps. His address 
he gave me as Midway, Virginia,, and he claimed he was look-
ing for a friend ; A. F. Cash came in while we was there and 
gave his address a.s Lynchburg, Virg'.nia, he was looking fo1· 
a friend. At no time that I have raided there have 
page 16 ] I seen any clothes or suitcases in any of the rooms 
except the front room where Bessie and her hus-
lJand stay. 
Q. Now on this occasio.n Mr. Messick has told this jury 
that there were two quarts of whiskey unopened; I wish you 
would teil what was :a.ctually found there. · 
A. "\Ve went back to the, kitchen and we found less than 
a quart of Stil brook in a quart bottle and less than a pint of 
Stillbrook in a p~nt Stillbrook bottle dated the 15th, the day 
of the raid. The officers searching found two quarts not open-
ed in Bessie's room. There were six quart bottles broken up · 
and the dates 8craped off; they was in the hack. 
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Q. vVbere were they in the back 1 
· A. I think Officer Gorin found that; I think it was either 
in the kitchen or this room where the victrol~ was, I am not 
sure. I couldn't testify to where they were fokd. 
Q. "Who w·as in charge there? . 1 · 
A. Bessie Sirt. 
1 Q. To whom did you give the copy of the search war-
rant? 1 
A. Bessie Sirt. 
Q. How long, if you know, has she been t~ere Y 
A. Been here to my knowledge four mont/hs or more this 
time. 
Q. Have you observed the coming' and goings at 
page 17 ] this P-lace during that time! 
1 
A. Yes, sir. i 
Q. What have you observed? I 
A. There is ve.ry much traffic in and oµt of the place 
there and the majority of them is known rlrinkers, whiskey 
drinkers. I 
Q. Now, any of those you see working in and out of there 
do you see them taking in or bringing out lugg~ge with them Y 
A. I never have, no, sir. 
Q. Have you ever see one person take in ~ny luggage or 
bring out a.ny luggage Y · 
A. No, si1·. 
(~. And on e:ther of these occasions, a.par~ from the room 
occupied by Bessie ·and her husband, did you ser any luggage! 
A. No, sir, I never saw any evidence of ~hose rooms be-
ing used. . · . I . 
tJ. You say you iound these glasses m the lntchen 1 
A. It is a Jitt'e room apart from the kitcl~en, it joins the 
kitchen, it is a very small room, it has an ice box and a nickel 
v;ctrola and a little small tah e and two or three chairs. 
Q. Any stove? I 
A. No, sir, no stovP. !' Q. Now, W"ere t.hose e1ea.n glasses f 
A.. Been fres,hly rinsed out and t, ey smef ed of 
page 18 ] wh·:skey. 
Q. Now tl1cse mon on hoth raids1 I don't know how many, but those who said they were lookh)g- for a friend, 
did they ever tell yon who '' a friend'' was? i 
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A. No, sir. 
Q. Are these the glasses you found there (indicating) "1 
A. Yes, sir, that is right. 
Q. I will ask you to look at these two labels in Officer 
Gorin 's hands and state whether the ABC stamp shows on 
there. · 
A. It has been scratched off. 
Q. Does enough of the stamp remain to tell what it was·? 
A. Yes, sir. 
Q. I hand you another bag of broken glass ; tell tl1e jury 
as nearly as yon can without handling it what is in there. 
A. Broken Stillhrook bottles with the labels on there and 
the date has carefully been scratched off. 
Q. I will ask you to look at this one particularly here that 
I hand you, and read ,vhat it says on there on the <late line. 
A. Virginia ABC. October. $1.25. is the price on it, 
which is the price of a quart. 
Q. Is that what a quart of Stillbrook sells forY 
A. Yes, sir. 'l'hc "Oct0ber" is plain here but the 
page 19 ] date is not. 
Q. Has there heen anything done about that data 
that you can tell there? 
A. It has been rubbed out. 
Q. You don't work the beat, your work is a11 over town, 
isn't it? 
A. Yes, sir. 
Q. This place is in the City of Roanoke, is it, 
A. Yes, sir. 
CROSS EXAMINATION 
By l\Ir. Messick: 
Q. Mr. Sutphin, you went there a second t:me-dict you 
find any glasses? 
A. Yes, sir, there were some glasses there. 
Q. About how many gla.sses "l 
A. I think there were about four glasses there. ·rhey 
were large glasses. 
Q. About four large glasses about like yon have got own· 
heref 
A. Yes, sir. 
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Mr. Smith: 
Like the large ones over here-there are several 
here. 
By Mr. ::tviessick: 1 
21 
sizes 
Q. Like what is known as water glasses, aren't theyf 
A. They could be used for that but they had the 
page 20 ] odor of whiskey in them that night. ! 




By Mr. :Messick: 
Q. All right, coca-cola then. They are co~unonly known 
as water glasses, aren't they 1 I 
A. I believe you just stated· that. i 
Q. I understand you found four wa.ter ~lasses on the 
first raid and three more g~asses a little smaller than the 
water glasses and two small glasses commonly l{nown as whis-
key gasses, I think. : 
A. Small whiskey glasses. l 
Q. And you found two glasses that are corµmonly lmown 
as ,vine glasses t 
A. Yes, sir. 
1 Q. So you have got there a. total of four, six, nine, eleven 
glasses. Now, is this the whiskey that you f9und there on 
that occas~on (indicating)? 1 
A. On the first raid'? : 
Q. Yes, sir. 
A. I guess that is, yes, sir, it was lesf-; than a quart of 
Still brook. 1 
Q. As a matter of fad, it is Jess tha~ a pint., isn >t 
page 21 ] it. 
A. Well, we put. it less than what [the bottle is 
when t.hev are not full. 
Q. That was all the whiskey· that you foun~· in the place 1 
A. Yes, sir. 
Q. And on that occasion a man by the name of Mr. Frank 
Adams and Mr. ,John Underwood, a blind man, ~sn't he-Mr. 
Underwood is blind isn't hef 1 
A. I don't know that 11e is blind. 
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Q. And on the scond occasion-first, I will ask you this, 
this bottle bears the stamp of the Virginia Alcoholic Beverage 
Control Board, does it not f 
A. Yes,sir. 
Q. The legal stamp is on there? 
A. Yes, sir. 
Q., The Alcoholic Beverage ¥Control Board sells that 
kind of whiskey, doesn't it? 
A. Yes, sir. 
Q. Now, on the second occasion you found this bottle, 
you say, unopened. 
A. That is marked less than a pint-of Stillbrook in a pint 
bottle. 
Q. v\T ell, is that iU 
A. That is it. 
Q. Tha.t wa.s on Oct()ll)er 15 6/ 
A. Yes, sir. 
page 22 ] Q. A Saturday, wasn't iU 
A. I haven't got a calendar. 
Q. October 15 is on Saturday; you found that bottle 
there with that much whiskey in it? 
A. Yes, sir. 
Q. What would you call it, about a gill of whiskey? 
A. We marked it up less than a pint. 
Q. I will ask you this bottle here shows it was purchased 
from the Virginia Alcoholic Beverage Control Boa.rd, doesn't 
it? 
A. Yes, sir. 
Q. There is a. stamp on it f 
A. Yes, sir. 
Q. That is the "less than a pint?" 
A. Yes, sir. 
Q. I hand you two other quarts of Stillbrook whskey, Jo 
you know where that was found f 
A. I understand-I didn't find it but I understand it was 
found in a trunk in Bessie's room. The officer that found it 
will testify to that. 
Q. Those two bottles are unopened, that is correct, isn't 
iU 
A. Yes, sir. 
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Q. They bear the stamp on them of having ~een purchas-
ed from the Virginia Alcoholic Beverage Control Board Y 
A. Yes, sir, that is right. i 
page 23 ] Q. What is ]mown as legal whiskey? 
A. Yes, sir. I 
RE-DIRECT EXAMINA':eioN: 
By Mr. Smith: 
Q. What are the dates on this 15th, the dite of purchase, 
does it show on there? 1 
A. The two quarts that we found on the 15th is dated the 
15th. The pint that we got on the 15th is daW the 15th. 
Q. Did you make any inquiries down ther+ as to who had 
rubbed out those dates on these broken bottles land so forth Y 
A. Yes, sir. :I 
Q. Who did you inquire of¥ 
A. I asked Bessie. 
Q. vVhat did she say? 




RE-CROSS EXAMINATION : 
By Mr. :Messick: 
Q. Just one other question, Officer, 
roo111ing house there, hasn't she 1 
A. Yes, sir, she has-
page 24 ] Q. A 1big ~ign out front? 
l\fr. Smith : 
Let him finish answering it. 
The Witness: 
She has a sign out a.s a room:ng house. 
I 
I 
Mi}s. Sirt has a 
I 
By :Mr. 1\fossick: I · 
Q. I will ask you if she did not _have a re1o-iste~· there on which people registered for various rooms 11 
· A. On the second raid she said she had one, a.t the in-
struction of her attorney. That was the seco!nd raid. She 
didn't have any the first time. i 
Q. But she had a register there showing the people reg-
istered, did she not? : 
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.A.. She had three people registered there the day before 
and there wasn't but one of them there, and of this crowd that 
was there there wasn't but one registered and he was drunk. 
Q. You say the drunken man that was there was regis-
tered¥ 
A. The day before. He hadn't registered that day. 
Q. Do you know whether or not various hucksters on the 
market there roomed with her er 
A. I can only state what. I did a while ago, I have been 
there on three raids and at no time has there been one of those 
other bedrooms showed that tl1ere was anyone living there, 
no baggage jn there or the bed ]ooked like it had been slept in. 
Q. ·what time did . it show that, seven o'clock in 
page 25 ] the evening? 
A. 7 :30 and the other raid was at 7 :25. 
Q. You didn't e>..'1)ect to find anybody in bed at 7 :30 or 
7 :25, did you? 
Mr. Smitl1: 
I object to that remark addressed to the jury. 
Mr. Messick: 
I didn't address the jury, I said "Did you expect to 
find anybody in ibed at 7 :30 or 7 :25 ·in the evening.'' 
A. Farmers and hucksters go to bed pretty early if they 
work hard. · 
(Witness stands aside.) 
H. H. KlRK.NE~Sworn for the Commonwealth. 
pag·e 26 ] DIRECT EXAMINATION 
Bv l\fr. Smith: 
· Q. You are police officer, I-I. I-I. Kirkner? 
A. Yes, sir. 
Q. Were you on both of these visits October 6 and Octo-
ber 15¥ 
A. Yes, sir. 
Q. To Bessie Sirt 's ~ 
A. Yes, sir. 
Q. Do you work that beat down there t 
I 
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A. I have since August L I 
Q. Since August 1 has Bes~ie been there &ince that time 7 
~ y~~ : 
Q. Is that over some place of business Y [ 
A. It is up over Johnson's Furniture sitcpre, 312%1 N el-
son Street. 
1 
Q. Mr. Ifirkner, I wish you would tell theljury what you 
have observed with ref ere nee to- that place, the going in and 
out and how they get in and out and how they Igo in and how 
they come out, if you have noticed it. 
A. I have noticed quite a few going· in th~re and out of 
I there and arrested one or two drunks that I saw come. out of 
there. I arrested one drunken woll?-an that came 
page 27 ] do-wn the steps, although she went i in there. from 
the outside, and I got after her~ and l have seen 
quite a few going in and out, and they all se~med-some of 
them were farmers and some of them seemed to be an old 
bunch of whiskey drjnkers. ' 
Q. Have you ever clocked the place tor any specific num-
ber going in in a given time and coming out T \ 
A. No, sir, I haven't never kept the time °Qut I have seen 
as hig·h as three and four go in at a time and Rtay around n1ay-
be fifteen or twenty minutes and come out. ' 
(i. How rnbout Saturday evenings and Sundays T · 
A. Well, you see quite a few of them g·onjg up in there, 
more so on Sunday evenings along about dusk than on Satur-
day evenings. 
Q. Do any of these peoie take any lug·gage in there or 
bring any luggage outf 
1 
A. No, sir, I have never seen anyone with any baggage 
of any kind going in and out. · 
Q. ,vho was in chaq.?,·e there i 
A. Bessie Sirt. 
Q. Now I wish you would state on the first ~·.aid what you 
found, Mr. Kirkner? I 
A. ,v e found less than a quart of legal ,yhiskey, Still-
Lrcok, whiskey gfasses and .a tray with four llarge whiskey 
iasses, three medium, two small and two wine! glasses. 
Q. All right, did you find any other "{hiskey or any 
page 28 ] empty bottles of t1rn kind? I 
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A. Found a few bottles that had been beaten up in 
what you might term a pantry in a trash container there. 
Q. Did anyone there on that first visit tell you that 
.they had beat these bottles up? 
A. I believe that Dudley told me he beat them up and 
put them in the trash can, that he had to set them out there. 
Q. Did he tell you why he found it necessary to beat them 
up? 
Mr. Messick: 
I object to that. 
Mr. Smith: 
Dudley, the one you testified was a football star fullback 
or somet]ling. 
Mr. Messick: 




By Mr. Smith: 
Q. Was Bessie there ·y 
A. Yes, sir. 
Q. What did he say about breaking them up in Bessie's 
presence? 
· A. He said he beat them up and put them in the can, that 
the co~ored boys rummaged around in there and pulled them 
out. 
Q. Was any question asked him or Bessie in his 
page 29 ] presence about the labels, the dates of those labels 
that are before you there. on the ,vitness stand? 
A. Sergeant Sutphin asked him why he had scratched the 
date off. · 
Q. Wha,t reply was made to that? 
A. I don't recall just exact1y what he said to that. 
Q. Now, on the second visit of October 15, what did you 
find? 
A. We found a quart bottle there, a Stillbrook quart (bot-
tle, a part of a pint bottle and two quarts of unopened whiskey. 
Q. Did you cheek the dates on thatT 
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I 
A. No, sir, I did not, because I was searc'1-i.ng. I checked 
the dates on the two I found in the trunk. 
1 
Q. What else was in that trunk, any clothing! 
A. Just some clothing. : 
Q. Men's or women's clothing? 
A. I think. if I am not mistaken, there were some towels 
in there other than the man's clothing. It wa;s a foot locker, 
what we called a foot locker in the army and we-
Q. Did anybody-
Mr. Messick: 
Let him finish. 
By Mr. Smith: i 
Q. You said a foot locker, you said }V'hat you called 
page 30 ] a foot locl~er in the army? j 
A. Yes, sir. · i 
Q. Did Dudley at that time claim those t}vo full quarts T 
~ Y~,~ ; 
Q. Did he tell you he was playing f ootba;ll on those two 
quarts of Stillbrook? I 
A. No, sir. 
Mr. Messick: 
I object, if your Honor please. ; 
By Mr. Smith: I 
Q. Now, during the interval of eight or 1nine days be-
tween the 6th and the 15th of October did you notice the place? 
A. Yes, sir. 1 
Q. How about traffic in tha.t interval! , 




By Mr. Messick: I 
Q. Mr. Kirkner, you have been asked ahout seeing people 
g-oing in 1.:md out of there with bag·gage ; is it ~
1 
ot a fact that 
those hucksters who come in here in trucks an want a room 
to spend the night, that they don't carry bagga e1 · 
A. Sometimes. 
Q. It is very seldom you see hucksters oring any bag-
gage, isn't it, I 
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Mr. Smith: 
He is arguing with the witness. 
By Mr. Messick: 
Q. It is very seldom you see a huckster come :: n 
page 31 ] with baggage, they hire a room to sleep in and go 
in their work clothes and come on out the next 
morning, that is what a huckster does, isn't it? 
A. Some of them do: 
Q. Yes, that is what the majority of them do. ·what do 
you 0all water glasses, Mr. Kirkner? 
A. Well, you can drink water out of most any glass. 
Q. ,Vhy is it you call those big glasses over there whiskey 
glasses? 
A. Some of them require larger drinks of whiskey than 
others. 
Q. Do you know anybody that takes a big glass like that 
and pours it full? 
A. Yes, sir .. 
Q. Now, Mr. Kirkner, you say Mr. Dudley told you those 
two quarts of whiskey you sa~ you found in h~s litf e trunk, as 
they call i1r-that those two quarts found there, found in the 
little trunk with some men's clothes and towels----that is cor-
rect, isn't it.T 
A. Yes, sir. 
Q. And :Mr. Dudley told you that was his trunk. 
page 32 ] What kind of trunk was it, how did you describe 
itT 
A. We call it a foot locker in the army, a trunk about 
tha.t long and a.bout that wide and about that thick (indicat-
ing). He harl a combination lock on it and .a staple to it out 
through there. 
Q. He harl two quarts of whiskey in together with his 
clothes and towels? 
A. Yes, sir. 
Q. Did he tell you he bought this whiskey to take with 
him to go on thj s trip to play football! 
A. He didn't tell me he was going to take a trip, he said 
that was his whiskey. 
Q. Now, if I understand you correctly, just to get it 
straip;ht, on October 6 when you raided you found that whis-
key there, didn't yon (indicating)? 
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A. Yes, sir, I found that. • 
Q. You have got all the whiskey here that you found, 
haven't you 1 i 
A. As far as I know, yes, sir. 1 
Q. You found this little bottle there (iridiooting) with 
just about a gill in it Y I 
A. On the 15th T i 
Q. Yes, sir, on the 15th, and you found this (indicating) 
in a man's small trunk with clothes and towel~ in the trunk, 
didn't you 7 I 
A. Yes, sir. the husband of the worµan that claim-
page 33 ] ed she was the proprietor ·of the pl*e. 
(Witness stands aside.) 
Mr. Smith: : 
We have got Mr. Farley and Major Heckman here. Do 
you want to hear them? Mr. Messick summon~d them. 
I 
l\Ir. Messick: I 
I sent for them. 
Mr. Smith: 1 
I don't like to have the department tied i up any more 
than I have to. 
The Court: 
Go ahead with the next witness. 
A. A. ADAMS, - Sworn for the Commonwf alth. 
I 
pag·c 34 ] DIR.ECT EXAMINATION 
By ~fr. Smith: I 
Q. You are police officer A. A. Adams 7 i 
A. Yes, sir. · 
Q. Mr. Adams were you on either of thes visits to the 
residence of Bessie Sirt, 312% Nelson Street, iJn the City of 
Roanoke? I · 
A. No, sir. 
Q. Do you work that beat down there 7 : 
A. I worked it ,July and part of August a~d October. 
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Q. July and part of August and October? 
A. Yes, sir. 
Q. Then you were working the beat a.t the time of these 
raids on October 6 and 15? 
A. Yes sir. 
Q. I wish you would tell the jury just what you have ob-
served with reference to visitors in that place and how they are 
admitted. 
A. There is a good many people visit that p}ace 3121;~ 
Nelson Street. The lmver door downstairs, you go in and get 
up to the top of the steps, I will say there is s:ome 15 or 18 
steps up there, and ring the door bell and they come to the door 
and see ,vho it is and admit them that way. I have arrested 
drunks coming out of this place. I have been there with a 
search warrant and searched the place and at the 
page 35 ] time I have been there with a search warrant there 
ha.s l1een drunks in the place. 
Q. Is that since Bessie Sirt has been there V 
A. Yes, f:ir. 
(No cross, examination) 
( ·witness stands aside.) 
MRS. RUTH ALTICE FIEILDER-Sworn for 
pag·e 36 ] the Commonwealth. 
DIRECT EXAMINATION. 
By Mr. Smith: 
Q. What is your full name, Mrs. Fielded 
A. Mrs. Huth A1tice Fielder. 
Q. vVh.erc do you live? 
A. I live at 420 Fifth Street, Southwest, now. 
Q. 420 Fifth Street, Southwest? 
A! Yes, sir. 
Q. "Where do you work? 
A. Down at Mart.ha Wa.sllington. work on the fountain. 
Q. ·what is your husband's name? 
A. Kyle Edwin Fielder. 
Q. Kyle Edwin Fielder? 
A. Yes, sir. 





Mrs. Ruth, Altice Fielder 
How old is he, Mrs. Fielder? 
26. . I 
Do you know the defendant, Bessie Sirt, over there? 
Yes. I 
Have you ever been to the place at[ 3121/i Nelson 
A. Yes. 1 
Q. On how many occasions have you bee1~ there that Bes-
sie has been there ¥ I 
A. · I have been there a number of times ,yhen Bessie has 
been there. I remember about two times I liave been there 
I • 
th~t she has not been there. 
I Q. Now, what was your purpose in go~ng there when 
yoo~~d~T : 
A. When I went to Bessie's place I had either been call-
ed or either ,vent hunting my husband. l 
Q. Did. you ever find your husband there?. 
A. Yes, sir, a number of times. : 
Q. In what condition 1 
A. Drunk. 
Q. "\Vas he drunk when he went there? 
A. Well, I don't know whether he was drunk when he 
went there or not but he certainly was drunk I when he came 
.,. • I 
a~ray. I 
Q. Have you received phone messages-
A. Yes, sir. I 
Q. From Bessie Sirt? 
A. Yes, sir. 
l\fr. :Messick: 
I object. 
'rhe Court : 
Objection overruled. 
Mr. Messick: 
Un1ess she can identify he1· voice. 
By Mr. Smith: 
Q. Go ahead and tell what conversation !YOU had with 
reference to your husband at Bessie Sirt's with her over the 
pl1one or othenvise. i 
I 
I 
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A. I have been to Bessie's place and I have asked 
page 38 ] her and I have ibegged her to keep Kyle away from 
there, but the funny thing to me is that unless it 
was around Kyle's payday he never went there. 
Mr. Messick: 





A. (continuing) Sometimes he didn't have his whole 
pay check and he would go there and stay two or three days 
and they would call me, or I would get so uneasy and worried 
about him I would have to go and find him . 
.Mr. Messick: 
I object to her testifying that "they called". 
By the Court: 
Q. Who was calling you Y 





By Mr. Smith: 
Q. What did Bessie ever tell you on any of those calls 
A. I have called Bessie too and asked her if Kyle 
page 39 ] was there and she would say ''He has been here 
but he just le.ft; if he comes back in I will tell him that 
you ea.Ued and to go home,'' then Kyle would never show up 
and when I would go there to find Kyle he would be there. 
Once I remember I got off at my lunch hour from work and 
I went down there and this lady that was up there in her 
p~ace swore to me that Kyle hadn't been there and I kept -
Mr. Messick: 
I object to that, your Honor. 
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By Mr. Smith: 
Q. Did you find him there 1 
A. Yes, sir, I found him there, he had got; scared, he had 
hid under the bed and I pulled the bed off of ~he top of him 
and he was under the bed dnmk. : 
Q. On that occasion did you take him home? 
A. I gave the boy there money and he tbok him home, 
I 
the doorkeeper. i 
Q. "What was that boy's nameT 1 
A. I don't know his name. 
Q. What did you mean by "doorkeeper''?! 
A. They had a boy there that kept the d9or. 
Q. Was tha.t upstairs 1 : 
page 40 ] A. Upstairs. : 
Q. What kind of door was that 1 
A. It had a latch on it. 
Q. Any holes in that door T. 
A. I do not know. 
1 
Q. N ffw, on how many occasions, if any, !besides those, 
have you taken your husband home from that place t 
A. Well, one Monday morning they called me to come 
after him. 1 
Q. "\Vhe~:e was he 1 
A. He was at Bessie's place. 
Q. Did you go and g·et him f 
A. I certainly did. 
Q. What was his condition! 
A. He was drunk. 
Q. W ..as he able to go to W'ork that day 1 
I 
A. No, sir, he was off for a. week after tha.t and then one 
time that I went and g·ot him he was off two weeks from ,1mrk 
and I had the doctor w-ith him after I got home r·nd I thought 
he wouldn't live. 
Q. Now, when he would come home what!wou1d be his 
financial condition? ' 
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A Absolutely broke, he wouldn't have enough to buy a 
pack of cigarettes and I have bought them for him. 
Q. Did you ever see ].\fr. Dudley there, the man 
page 41 ] sitting back there in the second rowi 
A.. Yes, sir, I have seen him in there a couple of 
times when I went down after Kyle, one time most especially 
this Saturday morning that I went down there, he was in the 
kitchen down there. 
Q. Did he ever visit your home with reference to any 
of your hanband 's property 0/ 
A. Yes, sir, he had. 
Q. All right,_ tell who ciame with him. 
A. Well, the last time that they came to my home on 
Saturday evening my money was missing. 
Q. Your money f 
A.. Yes, sir, my money, and I went do,Yn to Bessie's--
my husband got the money and he Jeft, and I knew he was go-
ing down there because that is the only place I have ever found 
him that he hung out in, so I beat him down there and when I 
got down there I said '' Bessie, where is Kyle f'' She said 
'' He isn't in here, I ha yen 't seen him.'' Well, I cried, I didn't 
lmow what to do, and I called Kyle's mother and father. Well, 
I walked out of the room and started down the steps and Kyle 
came straig·ht on up the steps and he did give ·me $5 of my 
own money back. 
Q. How much money did you have? 
A. $21 or $22. 
Q. Was that money you had earned, 
page 42 ] A. That was money I had ea.med at Martha 
Washington. 
Mr. Messick: 
If your Honor please, what went on between husband .and 
wife-
By :Mr. Smith: 
· Q. Did that l1appen at Bessie Sirt's f 
A. What I want to tell you is he moved his c1othes down 
there. 
The Court: 
This place is being tried as well as this defendant. Mr. 
Messick is objecting to things tha.t transpired in the place not 
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i 
in the presence of the defendant, and I overr~ed the objection 
for the reason that the place is being tried as w~ll as this defen-
dant. The jury has to determine whether th~ place is- a nui-
sance first. · 1 
Mr. Messick: 
,ve except. 
By Mr. Smith: 
Go ahead. 
I 
A. Kyie gave me back $5 of my money and after that, the 
next morning, he moved his clothes. : 
Q. Who moved his clothes 1 
A. Kyle Fielder moved his clothes down[there. 
Q. Who was with him i : 
page 43 ] A. Well, this young man here and a little eleven 
year old girl, and they went up the!re on Saturday 
evening; we knew that Kyle was drinking and ~o Kyle's moth-
er and father took me back up there and I go{ my things, be-
because they had been carried off once before. I 
Q. You got them from where? : 
A. From the place that I was living anq took them to 
Kyle's home. 
Q. You mean his mother's home! 
A. 'l~o his mother's home. 
Q. And you moved your things from your home to his· 
• I 
mother's home? 1 
A. Yes, sir, because they had been carried off once be-
fore and I knew the same thing· would happ~n again, but I 
couldn't prove who carried my things off the first time. 
Q. Did you get any of them back? I 
A. No, sir. I had cb;hes and an electric iron and I don't 
know· w·hat all, ,and they disappeared and ne~r showed up 
ag·ain. 1 
Mr. Messick: 
I ohject to thnt. 
The Court· 
Objection suRtained~ 
By Mr. Smith: 
Q. At that time wa.s Kyle on one of thoRe tears? 
A ~r • I • J_ es, SU'. I 
page 44 ] Q. Do you know where he was spe~ding his time? 
A. He was, in company with this man right back 
here (indicating). · -
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Q. You mean Dudley, the man back there? 
.A. Yes, sir. 
Mr. Smith: 
Q. Do you mind standing up Mr. Dudley? (H. T. Dudley 
stands.) Is that the man f 
A. Yes, s.ir. 
Q. He WU8 in company with him? 
A. He was in company with him. 
Q. About when was that 1 
A. That has been about a year and 3 months ago, I think. 
Q. Now, when was the last time you have been down 
there, as nearly as you can tell? 
.A. The last time I have been in her place was the Sat-
urday that my money disappeared. 
Q. Well, give us some idea as to the date of that, was it 
tt month ago! 
A. It has been about a month ago-a month and a half 
ago. 
Q. ·was Bessie there when he gave you back $5_ of the 
money? 
A.· She was standing at the head of the stairway. 
Q. Did you ever see any of the ,balance of $171 
page 45 J A. No, sir. 
Q. "\Vhen he came home from wherever he had 
been did he have iU 
A. No. sir, he didn't have my money. I still haven't got 
that. 
CROSS EXAMINATION 
Bv Mr. :Messick: 
· Q. How loµg have your husband and Mr. Dudley been 
palling around together 0? 
A. "\Vell, I ·couldn't answer tha.t question, because I 
haven't lived in Roanoke all my life. 
Q. They have been running around together for a num-
ber of years, haven't they? They work together and have 
l1een running aJ"oun<l town together for a number of years, 
haven't they? 
A. They don't work together. 
Q. They did work together, didn't they1 
A. I imag-ine they did work together. I don't know 
about that. 
j 
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Q. I am not trying to ernbarrass you, yo g lady,. I am 
trying to get at the facts. Your husband an Dudley back 
there have been running around together for a number of 
years. t.hat is correct, isn't it Y 
A. (No response.) 
The Court: 
If you know, answer it. 
A. ·well, as far a8 Kyle running· ar md with any-
page 46 ] body, I don't know that he did, just ef cept when he 
would get on those tears he ".,.ould nlver leave the 
house except on his paydays and then he would get out and 1 
wouldn't see him any more for two or three days and he 
would come back. 
Q. What I am getting at is simply this, t)lat your hus-
band and Mr. Dudley worked together and they d:tank together, 
didn't they f j 
A. Well, I guess so. 
Q. And that has been g·oing on for a n her of years, 
hasn't iU · I 
A. I don't lrnow about that. 
Q. About how many years would yon sJ it has been 
going on? 
A. I haYe been married to Kyle around 
1
o year::s. 
Q. "Tell, during the two years you have befn married to 
liim he has been associating with Mr. Dudley a. d they have 
been drinking together, isn't that correcU 
A. We1I, I guess it is. 
Q. He is a friend of Mr. Dudley's an<l ovie· a year ag·o 
on one occasion M.r. Dudley came down there to the home, to 
your home, with him and he took his clothes aw . ~, didn't hef 
A. Down to my home f 
Q. Yes. 
A. Yes, he took his clothes, and I thi k that must 
page 47 ] have been the time that they took all f mine too. 
· Q. Do you know how long· Mrs. Dud ey has been 
mariied to Mr. Dudley f 
A. Oh, it has been about six or eight mont rn, I reckon. 
Q. Then your husband was associating wit Mr. Dudley 
for a number of years before :Mrs. Dudley was ~ver married 
to Mr. Dudley, that is rorrect, isn't iU I 
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A. ·well, I guess it is. 
Q: •. Your husband ,buys whiskey from the A.BC store, 
doesn't heY 
A. If he buys whiskey from the ABC store I have never 
seen him buy it, he has never brought it home. 
Q. He has been drunk at home, hasn't he f 
A. He has come home drunk but he has never smce we 
have been married brought whiskey in the home and drank it. 
Q. He always goes away from home and gets drunk? 
A. He certainly does. 
Q. He has been associating with Mr. Dudley for a num-
ber of years-
Mr. Smith: 
Your Honor, that is the sixth time he has told this witness 
that. 
The Court: 
He is cross examining the witness and he has a certain 
latitude. Go ahead. 
Mr. Messick: 
Q. He had been associating with Mr. Dudley, as 
page 48 ] you have told us, they have worked together and 
associated together for a number of years and they 
have got drunk together, that is correct, isn't it Y 
A. I don't lmow that they get drunk together. 
Q. You have seen them drunk together, haven't you? 
A. I don't think I have seen them drunk together. 
Q. You have seen them drinking together¥ 
A. I haven't seen them drinking tog·ether, I have not, I 
have not seen them drinking together. 
Q. Have you seen them when both of them were under 
the influence of whiskey? · 
A. I don't know that I have. 
Q. You say your huslband wouldn't drink at hornet 
A. No, he didn't drink at home, he had too much respect 
for me to ibring it home and drink it.. but when he got out 
and ~ot with other people he is so weak that he would drink it. 
Q. · And one of his friends was Mr. Dudley that he would 
get out and drink with. · Tha.t is all. Thank yon. 
(Witnes~ stands aside.) 
I 
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E J. GORIN-Sworn· for the Commonwe h. 
page 49 ] . DIRECT EXAMINATION 
By Mr. Smith: 
Q. You are police officer E. J. Gorin? 
A. Yes, sir. 
39 
Q. Mr. Gorin, were you along· on one of hese visits to 
Bessie Sirt 's? 
A. October 15. 
Q. Tell what you found. 
A. Tell how I entered. 
Q. Yes, sir. 
A. The Sergeant was in front and when w got to the top 
of the steps we knocked on the door and a b came to the 
door and saw who it was, and he ran back to the kitchen and 
then Bessie came on up and opened the door. 
Q. What kind of door is. that at the top? 
A. It has got a peep hole in it. 
Q. An ordinary door? 
A. Yes, sir. 
Q. All right. 
A. And we found less than a quart of Still rook whiskey, 
I think it is this bottle here (indicating), and f nd these two 
full ones, and we found sh: bottles that was brken with the 
date scratched off. "\Ve found those in the kitche or little pan-
try in a paper bag, ·with rulbhish on top of it, d the dates 
scratched off. vVe found six men irthis place at 
page 50 ] the time we raided. I have only bee there on the 
one occasion, October 15. 
Q. Did you observe that place for sometiu et 
A. I did not, I haven't wo1~ked that beat. 
Q. You haven't. worked that heat lately? 
A. No, sir. 
(No cross examination.) 
( Witness stands a.side.) 
Mr. Smith: I 
That is the case, your Honor, for the present. 
. I 
I 
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TESTIMONY INTRODUCED BY THE DE·FENDANT 
H. T. DUDLEY-Sworn for the Defendant. 
page 51 ] DIR,ECT EXAMINATION 
By Mr. Messick: 
Q. :M;r. Dudley, do you know Mr. Fielder the husband of 
the young lady who just testified T 
A. Yes, sir. 
Q. How long have you known him? 
A. I have lmown him about five or six years. 
Q. Did you all work together 1 
A. Yes, sir. 
Q. How long have you all been running around together t 
A. Well. a.bout five years. 
Q. Drink with him. 
A. Yes, sir. 
Q. You all have been good friends? 
A. Yes, sir. 
Q. Both of you drink togethed 
A. Yes., sir. 
i\fr. Smith : 
What did you tell him he did f I didn't hear it. 
By Mr. Messic.k: 
Q. Did you ever sell him any whiskeyf 
A. No, sir. 
page 52 ] Q. Did you ever g·ive him any? 
A. Yes, sir, I have given him some. 
Q. Has he given it to you 1 
A. Yes, sir. 
Q. ·where did you work with Mr. Fielder·¥ 
A. Down at the Virginia Bridge Company. 
Q. The Virginia Bridge Company? 
A. Yes, sir. 
Q. 1\fr. Dudley, when were you a.nd your wife ma.rrie<l 7 
A. June 21, 1938. 
Q. Have you been living there at the home since you 
all were married Y 
A. Sir? 
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Q. You have been living at 312~ Nelson Street since you 
all were married Y · 
A. Yes, sir. I 
Q. Has Mr. Fielder been up there on a ti.umber of oc-
casions? i 
A. Mr. Fielder has come up there to get ia iroom on week-
ends for a night or two. 
l\f r. Smith: 
I would like to hear the witness. 
The Court: 
Talk out loud, talk to the jury; I ean't hearlyou either. 
The Witness: 
Mr .. Fielder has come up there on a week~end to 
page 53 J rent a room sometimes, once a monith or two or 
three weeks. i 
By Mr. Messick: 
Q. Tell the jury whether or not when he came up there 
he would have any whiskey? I 
A. Sir? 
Q. W ou1d he bring whiskey there with hi~1 Y 
Mr. Smith: I 
Mr. Messick has done nothing ·but testify. : 
The Court: 
Mr. :Messick, don't learl the witness. 
Mr. Messick: 
I will try not to lead him. 
By Mr. Messick: I 
Q. 1:reu the jury whether or not he would bring any whis-
key with him when he came up there f 
A. He would bring whiskey, yes, sir. 
Q. Did you ever help him-did you or did ou not ever 
drink aJ1y of the whiskey that he brought there? 
A. Yes, sir. 
Q. Tell the jury whether you have or have ~ot given him 
a.ny of the whiskey that you have bought? I 
A. Yes, sir, I have. 1 
I 
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Q. His wife testified a bout your going to her home 
_page 54 ] something over a ye,ar ago and you getting his 
clot.hes and taking them away, did you all do that 1 
A. No, sir, I taken Mr. Fielder home in my car, taken 
him down to the house and let him out, and what he done after 
he got there I don't lmow. I never even waited on him. 
Q. Now, does your wife operate a rooming house at 
312% Nelson Street f -
A. Yes, sir. 
The Court: 
Objection sustained. Don't answer the question. 
Mr. Messick: 
I thought that vrns an admitted fac.t, ,Judge. 
The Court: 
Well, I don't know. They are trying to prove that she is 
running somethi~g else. You will disregard that answer. 
By Mr. Messick: 
Q. Is your wife en~.ged in any type of business and, if 
so, what is it f 
A. Just renting rooms. 
Q. Renting rooms. 
A. Yes, sir. 
Q. VVhere is the place located that she rents rooms f 
A. 312% Nelson Street, Southeast. 
Q. Tell the jury, if you can, the type of people 
page 55 ] and the kind of people that rent rooms there nt 
the place. 
Mr. Smith: 
· I ooject to that. vVhat do you mean by "Type or kind''? 
The Court: 
The officers testified as to the type ia.nd kind that' went 
in. Go ahead. 
A. "\Ve~l, hucksters come up there and farn1ers, fellows 
come up there on week-ends, they don't want to go home, a 
farmer comes tio town and rents a room and stays two or 
three days., sells on the market and come up and stay a while 
and go out. 




H. T. Du,dley 
By Mr. Messick: ! 
Q. Mr. Dudley, have you ever found any 1empty whiskey 
bottles around there in any of the rooms T 1 
A. Yes, sir. · 
1 Q. What did you do with the empty bottles that yon 
foundi · I 
A. I put them in a bag and taken something a.nd broke 
them so the glass won't fly around, and put th~m in the waste 
basket. · 
Q. Who would leave those empty ,bottles ~n the rooms T 
A. I don't lmO'W who would leave them. I 1 
Q. Tell the jury whether or not your wiff has ever sold 
any whiskey there. I 
A. I do not know, if she sold any I do not lmow. 
Q. Have you sold any"? 
page 56 ] A. No, sir. 1 
Q. I ha.ve here a quart bottle conta~ning less than 
a pint of Stillbrook whiskey; according to the qa.te it was pur-
chased on October 6 from the Alcoholic Be'Jerage Control 
Board. vYho, if anyone, purchased that whiskey? 
A. I purchased it myself. I 
Q. Did you legally purchase it from the ~lcoholic Bev-
erage Control Board? 
A. Yes, sir. 
Mr. Smith: 
'fhat is not leading. it is merely testifying 
1
with emphasis 
to the jury. 1 
The Court: 
Go ahead. 
By Mr. :Messick: . : 
Q. Do you know who drank the whiskey opt of that bot-
tle. I 
A. I drank pa ..rt of it and my wife drank !the rest of it. 
She and T drank tog-ether. 
Q. There arc two quarts of whiskey the1
1
c that the of-
ficers testified ,:vere found in a. trunk; do yor know where 
that whiskey came from f 
A. Yes, sir, I purchased it. from the ABC ~tore. 
Q. ,\7hose whiskey is iU i 
A. Mine. , 
44 Supreme Court of Appeals of Virginia 
H. T. D1.1,clley 
Q. Where did you have that whiskey? 
A. I got one of those foot lockers, National Guard 
pa.go 57 ] foot lockers, and I had it in there and had a com-
bination lock on it and nobody knew the combina-
tion on it but. mo. 
Q. \Yho let the officers in that locker, do you know1 
A. J opened the trunk myself. 
Q. You opened your trunk in their presence 7 
A. Yes, sir, Mr. Kirkner a.sked me to open it and I open-
ed it. 
Q. ·wbere did you get that whiskey¥ 
The Court: 
You have already asked that. 
Mr. Messick: 
I don't that he said these t,vo bottles, Judge. I don't 
mean to be repeating. 
The Court: 
All right, go ahead and ask the next question. He has al· 
ready answered that. 
By Mr. Messick: 
Q. Well, did you pay for that whiskey1 
A. Yes, sir. 
Q. For what purpose did you purchase that whiskey and 
what were you going to do with it¥ 
A. Well, those two quarts I was aiming to save them to 
Sunday and drink them after the football game, me and a 
bunch of football players. 
Q. What football game¥ 
A. Game played with South Norfolk out here at 
page 58 ] the Fairgrounds. 
Q. Have you 1been playing on a professional foot. 
ball team? 
A. Yes ,sir. 
CROSS EXAMINATION 
By Mr. Smith: 
Q. You say you were married June 21 of this year? 
A. Yes sir. 
Bessie Sirt Dudley vs. Commonwealth of Va. 45 
H. T. Dudley 
Q. Have you worked anywhere since then? 
A. Yes, sir. 
Q. WhereT 
A. I have been helping on a produce true~. 
Q. Whose? I 
A. Paul Booker's. 
Q. How much did you help theref 1 
A. Well, sometimes helped on a trip. I 
Q. ·what did you do f · 
A I helped on the truck, go with the driver. 
Q. ,vhen did you make your last t.rip with him? 
A. About a month ago. I 
Q. You testifie~ or 1\fr. Messick testified for you, a.nd 
you said "Uh-uh"-to the question, whether youi were working 
with this boy Fielder; when did you last work I with this boy 
Fielder? 1 
A. Last :F1ebruary. 1 
page 59 ] Q. And since that time you haven't ·worked with 
hlmT I 
A. No, sir. 
Q. And he ·works at the Virginia Bridge wbrks regularly 
except when he is drunk down at your place, dJesn't hef 
A. As far as I know he works. l don't go down there 
and watch him. [ 
Q. You say you took him home in your car; what kind of 
car is that, Mr. DudleyT 1 
A. It is a Dodge. 
Q. Your property? 
A. No, sir. 
Q. "Those is it J 
A. My wife's. 
Q. In whose name is iU 
A. Walter Payne. 
Q. Tn vVai ter Pay11e 's name 1 , 
A. Yes. ± Q. ·who is he. 
A. He is a fell ow that works down a.t the G nera l Office. 
Q. W'hat is her car doing in his name is wh . I am. trying 
to get at. I 
A. ,ven, I don't know, she pur.chased the 
1
ear before I 
married her. That is her business. ! 
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Q. That is her business, but you do operate the 
page 60 ] car, don't you 1 
A. Yes, sir, I drive the car. 
Q. You frequently operate the car and drive for her, 
don't you? 
A. Sir? 
Q. You frequently drive the car and take her places, 
don't you? 
A. Yes, sir, I drive the car. 
Q. As a matter of fact, as high as two times a day you 
go to the liquor store down here at the Dog Mouth, don't you Y 
A. I go there when I want to buy whiskey for myself. 
Q. You have gone there with her as high as twice in one 
afternoon, haven't you 1 
A. No, sir-once-
Q. You know the officer that works that beat, don't you Y 
A. Yes, siir. 
Q. Have you or haven't you taken her there ~soften as 
twice in one afternoon¥ 
A. No, sir. I have tiaken her as high as once to get a 
pint to drink. 
Q. Mr. Messick has testified that you were on a profes-





By Mr. Smith : 
Q. Did I understand you to say you were a pro-
page 61 ] f ess:onal football player f 
A. Yes, sir. 
Q. Who do you play with? 
A. Roanok~. 
Q. Who is the coach Y 
A. Gilly Altizer and John Noffsinger. 
Q. When did you last play a game of professional foot-
ball? 
A. Played last Sunday. 
Q. When before that? 
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A. We didn't play the Sunday before that., the game was 
postponed. 
Q. :Qoes your coach advise Stillbrook to tll'ain on? 
A. He don't advise it, no, sir. 1 
Q. How many times has your friend Fiel1er been at your 
house, to your and Bessie's place, 312112 Nelson Street, smce 
Last February drunk for an overnight stay! 
A. Well, I don't know, he has been therie two or three 
times, four or five times. i · 
Q. Well, which is it? 
A. He didn't come there drunk though. 
Q. He was drunk when he left there. was"ti. 't he? 
A. No, sir. 
Q. How many times has his wife been down there 
pag·e 62 ] and begged you all not to let him smy there¥ 
A. His wife has never been there when II was there. 
Q. You never saw her? 
A. No, sir. 
I 
Q. .And your wife never told you anything about her 
being there f 1 
A. No, sir. 
· (Witness stands aside.) 
BESSIE SIRT (DUDLJDY) - Sworn in her own behalf. 
I 
}Jage 63 ] DIR,ECT EXAMINATION 1 
By Mr. Messick: 
Q. You are Mrs. Bessie Dudley? 
A. Yes, sir. 1 
Q. l\frs. Dudley, I ,.believe you were married in June t.o 
Mr. Dudley, w~re you not! '. 
A Yes, sir, the 21st. 1 
Q. How long have you been living at 312% Nelson 
Streett 
A. It will be a year in March. 
Q,. Where did : you live prior to t]ia.t time? 
_A;, I had a. filling station at Cloverdale. ! 
Q. Somethin,.e; has been said about a nickel piano or 
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A. I brought it from the filling station down at Clover-
dale. 
Q. You had it in the filling station and just brought it · 
with you? 
A. Yes, sir. 
Q.. Mrs. Dudley, are you engaged in selling whiskeyf 
A. No, sir. 
Q. Do· you sell whiskey or not f 
A. No, sir. 
Q. "\Vbat do you do for a living¥ 
A. I rent rooms to transient trade and sometimes 
page 64 ] I have regular roomers. 
Q. Tell the /jury the class and kind of people that 
come to your place and rent rooms. 
A. I have a bunch of market truck drivers that eome up 
there, and sometimes they come up and take a bath and change 
clothes and go out, and sometimes four or five c.ome at a time, 
and sometimes they lay down and sleep a couple of hours and 
go (back with the truck because they have to make another trip. 
key? 
Q. People that sell on the market? 
A. Yes, sir. 
Q. Is any of the whiskey there (indicating) your whis-
A. No, sir. 
Q. "'\"Vho does it belong to? 
A. ·wen, my husband ibought it to drink; he and I take fl 
drink together, so we put this quart (indicating) in the Frigi-
daire and he was going to take that (indicating) with him after 
the football game. 
Q. Do you lmow Mr. ~ielder? 
A. Yes sir. 
Q. Who is he a friend of? 
A. He is a friend of my husband's, and that is how ! met 
him. 
(l, Ha.s he ever been to your home 1 
A. Yes, sir. 
Q. What wou~d he do¥ 
pa.ge 65 ] A. He would come drunk and sa.y he didn't want 
to g·o home, and rent a room from me. 
Q. Have you rented him rooms? 
A. Yes, sir. 
I 
I 
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Q. Has his wife ever be~n there for him Y 
A. Yes, she has been there but when sh$ was there he 
wasn't in the house, he wasn't there when sije would come 
there for him. : 
Q. How many times lias she been there Ipoking for her 
husband? · • 
A. Twice.. i 
Q. Twice to your lmowledge? ! 
A. Yes, sir; if she was there any other time I was not 
at home. ( 
Q. Now in regard to the door at the he~ of the steps 
there, who put that door there? I 
Mr. Edwards: 
I object, your Honor, it is there and that is ~he evidence. 
I 
The Court: i 
She ean answer it. : 
A. Well, there is a bottom door downstairs to keep the· 
heat in from the street which was there when II came there, 
and my landlord said "You-" I 
Mr. Edwards: 
We object to that, your Honor. 
The Court: 
Don't tell what he said. Did you tmt the door 
page 66 ] the.re t 
The Witness : 
No, sir. 
The Court: 
All right, go ahea.d. 
By Mr. Messick: 
· Q. Have you made any hole in the door of any kind? 
A. No, sir, I have not. 
Q. Tell the jury whether or not ·there h~s been any 
change in th~ condition of that door since yo~ ~vcd there. 
A. No. sir, there is no barred doors thereJ it is a glass 
door just like an ordinary man's home, there is ho locks on it 
either except one lock that fastens the door whe~ you go out. 
I 
I 
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Q. Have there ever been any empty bottles at your 
place! 
A.. Yes, sir, lots of times the colored girl finds bottles 
in there and somebody would break them up a.nd throw them 
in the garbage. 
Q. This little bottle here (indicating), about a jigger of 
whiskey in it 1 
A. I never seen that bottle, I don't know where they got 
it from. I never seen it before. . 
Q. Did you have anything· to do with that bottle Y 
A. No, sir. 
Q. Tell the jury whether or not you sell whiskey. 
page 67 ] to anylbody at your place. 
A. I do not sell whiskey. 
Q. Do you keep any whiskey there for sale T 
A. No, sir, I don't keep auy for sale. 
CROSS EXAMINATION 
By Mr. Edwards: 
Q. Bessie, that whiskey bottle with about a pint of hq uor 
in it, is that your liquor! 
A. ·which one 1 
Q. The one with about a pint in it, the quart boWe. 
A. This one (indicating) ¥ 
Q. Yes. 
A. No, sir. 
Q. It is not your liquor¥ 
A. No, sir. 
Q. ·wasn't that found in your icebox¥ 
A. Yes, sir. 
Q. ·who put that liquor in there.! 
A. My husband. 
Q. Don't you go to the liquor store with your husband 
to buy liquor Y 
A. No, sir, I have never been in the whiskey store in my 
life. 
Q. Don't you drive down there with l1im in your 
page 68 ] car ¥ 
A. Yes, sir, when we want a drink we go doW11 
there and get a pint, but I have never been in the store in my 
life. 
I 
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Q. Didn't you and your husband during the month of 
October go every day to the liquor store at thl3 Dog Mouth! 
A. No, sir, I don't go out of the house :b\'lt about once a 
week, and that is to pay my bills. , 
Q. Do you deny going to the liquor storeiwith your hus· 
band? ! 
A. Every day7 
Q. Every day. 
A. Yes, sir. 
Q. Is that your nickel victrola f 
1 A. I br,ought it from my filling station when I come 
back there, and it belongs to Mr. Hash and he never come 
~~a ! 
Q. It belongs to the Grand Piano Companyt 
A. Yes, sir. ! 
Q. It belongs to the Gr.and Piano Company, doesn't iU 
A. Yes, sir. ! 
Q. And it does not belong to you, you don't own it, do 
yout I 
A. No, sir, I don't own it. 1 
Q. Do you own an automobile? 
A. Yes,, sir. 
Q. What sort of automobile is iU 
page 69 ] A. 38 Dodge Sedan? 
Q. '38 Dodge Sedan? 
A. Yes, sir. 
Q. Whose name is that in 1 
A. It is a friend of mine, :Mr. Payne. 
Q. vValter Payne! 
A. Yes, sir. 
Q. And your husband drives iU 
A. Yes, sir. 1 
Q. Did you buy that before or after yo11 were married¥ 
A. I bought it before. l 
Q. Is any of that liquor up there (indicatmg) yours? 
A. I told you it was not. I 
Q. You drink s9me, do you not 1 
A. Yes, sir. I 
Q. You drink almost every day, do you no~¥ 
A. I drink when I want it. ! 
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I run a rooming house. 
No boarding V 
No, sir. 
How much do you pay for your rent down there Y 
I pay $40 a month. 
Q. And on the roomers you pay your rent, buy 
page 70 ] your liquor and drive that Dodge Sedan Y 
A. I don't know if that has anything to do with 
this case. 
Q. I am asking you. 
A. Well, that is the only way I make a living, is renting 
rooms. 
Q. Weren't you convicted of selling liquor in this court 
in 1936. 
A. Yes, sir. 
Q. And haven't you been convicted of a felony? 
A. Whatf 
Q. Haven't you been to t4e penitentiary¥ 
A. That has g·ot nothing to do with this. 
Q. I ask you have you or haven't you 1 
A. Yes, sir. 
Mr. Messick: 
I want the jury to know the purpose of that evidence. 
By Mr. Edwards: 
Q. The officers testified there was a register of gue~ts 
on their second trip. 
A. A register 1 
Q. A register. 
A. Yes, sir. 
Q. Who advised you to do that~ 
page 71 A No one. I never went to a place in my life that 
you didn't have a register. 
Q. Diel you have a register on the first trip 1 
A. No, sir, I hadn't got a book, I just got the license that 
:1fiOrning and I showed the license to Mr. Sutphin and Mr. 
Ferguson; they were hanging on the wall. 
Q.. What did you tell Sergeant Sutphin about it? 
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Q. About the register! , 
A. I told him I had it there, and I aske~ Mr. Messick 
would it be all right and Mr. Messick said yes, it would be all 
right. I 
Q. About tlie labels on most of those boftles that a.re 
broken there, who scratched the dates off of thep17 . 
• A. I don't know. ; 
Q. Don't you lmow you can sell empty bqttles? 
A. No, sir, you cannot .sell the bottles, it $a.ys so on the 
bottles. ! 
('Vitness stands aside). 
The Court: 
Gentlemen, she said she wa.s convicted of r, crime. You 
can consider that not to determine her guilt or innoceuee in 
this case, but you may consider the\ fact that she 
page 72 ] has previously been convicted of a f ef ony in weigh-
ing her testimony, that is, in determining lier credi-
bility or what weight you shall give her testimony. If you 
so desire you can consider that she has been preVl;ously con-
victed of a felony, but for no other purpose, - ~othing else. 
Mr. Smith: 
"\\Te have g·ot one witness in rebuttal. 
The Court: 
All right. 





page 73 J DIRECT EXAMINATION I 
I 
I 
By Mr. Smith: I 
Q. Do you know the ·witness, Dudley, who lias just testi-
fied? 
A. Yes, sir. 
Q. Have yo1.1 known him for sometime i 
A. I have been ln1owing him for 1between eleven and 
twelve years. 
Q. Do you know Bessie? 
A. I know her when I see her. 
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Q. What beat are you working, what section of the city! 
A.. I work Number 9, Salem Avenue, around the Dog 
Mouth. 
Q. Does your b~at cover the liquor store on the north-
east corner of Salem Avenue and Nelson Streett 
A. It does. 
Q. Have you seen Dudley and Bessie, either or both, 
corning to the liquor store? 
A. Last month I was working 3 :30 to 11 :30 and praeti-
caliy every evening her and Mr. Dudley was there a.t the liquor 
store. 
Q. Who would get out f 
A. vVell, Dudley would get out and go in the liquor storo 
and he would come back out with a sack. 
Q. How would he carry the sack? Show the jury. 
A. Oarry the ,sack in his arm like that (indicating). 
Q. Did you ever see him go there more than once 
page 7 4 ] in one afternoon Y 
A. I have seen him come out of the store as I would 
iCOme on my beat two or three different occasions, and then 
about dark they would be back, him and her was always to-
gether. He would ·get out and go in the liquor store. 
Q. Was that in OctoberY 
A. That was last month. 
Q. You went on duty at 3 :30 I believe. 
A. Yes, sir. 
Q. What time does the liquor store close? 
A. It closes at eight through the week 1and ten on Sat.-
urday nights. 
Q. What kind of car were they drivingf 
A. Driving a black Dodge sedan. 
CROSS EXAMINATION. 
By l[r. Messick 
Q. You say they were driving· in a black Dodg~ sedan? 
A. That is the color I call it, that is what it looked like. 
Q. You were right there .a.nd saw it, weren't you T 
A. Yes, sir; I call it black. 
Q. Don't you know that the Dodge sedan she has is a red 
sedan and not a black sedan? 
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A. I call it black; I don't know what you P,?11 it. 
Q. Do you mean you can't tell red I from black Y 
page 75 .] A. Yes, I can tell red ~rom black. 
55 
Q. Where did they park the car! ] 
A. Well, sometimes they would park it 
I 
there right in 
front of the liquor store on Salem A venue, at the corner, and 
sometimes they would park it on Nelson Street head in to the 
curb there, and sometimes they would park it ib. front of Billy 
Hudd~eston's. I 
Q. You saw it in broad daylight and you ~n 't tell wheth-
er it was black or red. 
A. I call it black. 
(Witness stands aside.) 
J\fr. Smith: 
That is the case, your Honor. 
I 
H. T. DUDLEY, Recalled in rebuttal for the De· 
page 76 J fendant. j 
Bv Mr. Messick: 
.. Q. What is the color of your wife's car? 
A. It is a maroon. 
Q. ·what is ma.roon, black or red t 
1 A. It is red, kind of a light red. j 
Q. Did you ever park that car down in front of the liquor 
store at all that you know of1 1 • 
A. No, sir, not on the corner, the neareh that I ever 
parked to the corner is up to the alley up past tpat bakery. 
By l\fr. Smith: 
Q. You say maroon is a light red f 
1 A. Between a ma.roon and a light red. 
Q. Between a ma.roon and a light red. Maroon is a dark 
red, isn't iU . 
A. Yes, sir. · 
Q. Will you tell_ us why this car is in the nlme of ,v alter 
Payne? 
A. That is her ·.business. She had that t ansactton be- · 
fore I married her. ! 
Q. She is your wife? 
A. Yes, sir. 
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Q. And you drive the car¥ 
A. Yes, sir. 
Q. You know it is against the law to register a car 
page 77 ] under a fictitious name 1 
Mr. Messick: 




I will withdraw the question. 
The Court: 
Is all the evidence in for the defense 1 
Mr. Messick: 
With the exception-you know the evidence I spoke to 
your Honor about. 
The Court: 
All the evidence for the jury f 
Mr. Messick: 
Yes, sir. 
(At this point a recess was taken until 2 :15 o'clock, p. m.) 
AFTERNOON SESSI0N-NOVE¥BER 18, 1938 
Court reconvened at 2 :15 o'clock pursuant to re-
page 78 ] cess. 
(IN CHAMBERS) 
Mr. Messick: 
The defendant, by counsel, moves to strike the evidence 
of the Commonwealth on the ground that there is no evidence 
here to show the operation of any common nuisance within the 
meaning of the statute. The whiskey introduced in this case 
shows that it was legally acquired from the Virginia Alcoholic 
Beverage Control sfore. Since we have shown that we have 
met the requirements of the Smith case. ,v e have shown that 
it was leg,aJ.ly acquired from the ABC store, and therefore 
there can be no question of illeg·al storage of whiskey in this 
case. 
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There is no evidence of any sale of whiskeyl The evidence 
of people going in and out is accounted for by rhnning a room-
ing f ouse and by hucksters and people on the *-rket there go-
ing n and out with their friends. There have! been found in 
the ooms empty bottles where they have come jin and taken a; 
drintr. I think that is all fully explained in thl s record. 
The evidence as to the testimony of Mrs. : Fielder shows 
that the defendant's husband and Mr. Fielder µave been run-
nin around together about five years, or a nmnber of years, 
and drinking together. He comes I up town and 
79 ] gets drunk and goes to his friend's Ito get a room, 
and they let him have it. I do not th4tk there is any 
evid nee here that whiskey ha.s been illegally sold to warrant 
the j ry in finding the defendant guilty. ; 
The Court: 
. otion ovcrmled. 
Mr. essick: 
re except. 
At the conclusion of all the evidence in this case the 
page 80 ] defendant tendered and prayed the cburt to give to 
the jury· the following instructions: I 
I 
NSTRUCTION NO. 1 (Given without o)bjection.J 
I 
i 
he court instructs the jury that the warrant in this case 
raist no presumption against the defendant, bl\it on the con-
trary the defendant is presumed, as a matter of lla;w, to be in-
noce of the crime charged, and the burden is upon the Com-
monwrea1th to prove every essential element of th¢ offense wit11 
whic he is charged beyond all reasonable doupt before the 
jury ould be warrap.ted in finding him guilty, ,apd unless the 
jury elieve from the evidence in the case that t-he Common-
wealtl has proven t11e .~uilt of the defendant beyot1d all reason-
a b: e (~ouht, then it is t.he jury's duty to find the qefenda.nt not 
gmlty. I 
NSTRUCTION NO. 2. (Given without ohrection) 
e court instructs the jury that the pres11mption of inno-
cence · s not a mere form. to be disregarded lby I the jury at 
'.J)loosl re, hut it is an essential part of the law of fhc land, and 
I 
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binding on the jury in this case; and it is the duty of the jury 
to ··give the defendant in this case the full benefit of the pre-
sumption unless and until the Conuuonwealth has overcome 
this presumption by proving the guilt of the accused beyond 
a reasonable .doubt. 
INSTRUCTIO~ NO. 3 (Given without objection) 
The court further instructs t!J__e jury that this pre-
page 81 ] sumption of innocence goes with the defendant 
throughout the entire trial aJ1d applies to each and 
every stage thereof. 
INSTRUCTION NO. 4 (Given without objection) 
The court instructs the jury that the defendant is pre-
sumed to be innocent until her guilt is established by the evi-
dence beyond all reasonaible doubt. It is not sufficient that 
her guilt is probable only or more probable than her innocence. 
Nor can the defendant be convicted upon mere suspicion. No 
amount of suspicion, however strong, will warrant her con-
viction. But in order to convict, the evidence of guilt must be 
so strong that there can be no rational theory arising· from the. 
evidence consistent with her innocence. 
INS'l"'RUCTION NO. 5 (Given without objection) 
The court instructs the jury that in the application of cir-
cumstantial evidence to the determination of the case, the 
utmost caution and vigiliance should be used. Such evidence is 
always insufficient where, assuming all to be true which the 
evidence tends to prove, some other reasonable hypothesis may 
still be true, for it is the actual exc1 usion of every other reason-
able hypothesis which invests mere circumstances with the 
force of truth. Where the evidence leaves it indif-
pag-e 82 ] ferent which of several hypotheses, is true, or 
establishes only some finite probability in favor of 
one hypothesis, such evidence cannot amount to proof, how-
ever g-reat the probability may be. 
'rhercfore, although the jury may believe from the evi-
dence in this cas~ that there is a· strong probability that th2 
accused is gnilty of the offense charged in the warrant, still, 
if upon the whole evidence, there is any other reasonable hypo-
I . 
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the is consistent with her innocence, they can ot find the,, ac-
cus d guilty, and this is true, although it may ajppear from the 
evi 
I 
ence that the probabilities of her guilt are greater than the 
pro abilities of her innocence. I 
INSTRUCTION NO. 6 (Refused) 
I 
I 
The court instructs the jury that there is I no evidence in 
this case that the clef endant ma.nufactured, st~red, sold, dis-
pen ed or gave away alcoholic beverages contrary to law, by 
any scheme or d~vice whatever, and the jury] must find the 
def ndant not guilty. · 
.Mr. Messick: · I 
he defendant, by counsel excepts to the actto1! of the court 
in f iling and refusing to give Instruction No. 6~ on the ground 
that there is no evidence in this case to warrant a conviction 
of t. e· defendant. , 
83 ] INSTRUCTION NO. 7. (Refuscq) 
he court insit.ructs the jury that there is ~10 evidence in 
this case that the defendant manufactured, stored, dispensed, 
gav away or used contrary to law a1coholic beveriages ;by any 
sche e or deviee whatever. \ 
Mr. 1:essick: ! 
he defendant, by eounsel, excepts to the !refusal of the 
cou to give Instruction No. 7 on the g-roundi that the only 
thin · tha.t the defendant could poss:bly be fdund guilty of 
woul 1 be selling alcoholic beverages ll.ontrary th law. 
I 
I 
INSTRUCTION NO. R (RefusN]) 
I 
he court instructs the jury th.a.t since the e}~idence in this 
case hows that the whiskey found on the premfses of the de-
fend nt was lawfully acquired from an .Alcoholic Beverage 
Control store, there is no evidence in this case t~at the defend-
ant s. orec.1 the whiskey ireg·ally, and the jm·y rust find her 
not . uilty of a nuisance in storing or keeping lalcoholic bev-
erag s. , 
1'fr. mith: : 
strnction No. 8 is objected to as picking· of1t one part of 
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. Section 55, the Nuisance Act, and stressing that, whereas the 
evidence clearly shows that whiskey may be unlawfully sold 
or unlawfully given away contrary to law. 
Mr. Messick: 
There is no evidence to support any such position 
page 84 ] taken by the Qommomvealth's attorney, and I ex-
cept to the court's refusal to give the instruction. 
The evidence in this case shows that the whiskey was legally 
acquired from the ABC store and there is no evidence to the 
contrary. 
INSTRUCTION NO. 9 (Given without objectionJ 
The court instructs the jury that in this case, the burden 
is upon the Commonwealth to prove beyond a reasonaJble doubt 
that the defendant sold a 1coh0Iic beverages contrary to law 
and failing in such proof, the jury mµst find the defendant 
not guilty. 
INSTRUCTION NO. 10 (Given without objection) 
The court instructs the jury that when the burden of proof 
rests on the Commonwealth, the burden can be successfully 
borne only if the evidence satisfies you of the guilt of the de-
fendant beyond all reasonable doubt. A doubt engendered 
solely by sympathy or by dislike to accept the responsibility 
of convicting the defendant is not a reasonaJble doubt. The 
law does not require absolute certainty, nor does it require 
proof beyond a11 possibility of a mistake. The law does re-
quire, however, that if after carefully and impartially consid-
ering· and weighing all the evidence in this case, before you 
can find a verdict of guilty you must reach tlie conclusion that 
the defendant is guilty with such degree of cer-
page 85 ] tainty that you wou1d act on the faith of it in your 
own most important .a.nd critical affairs. 
Mr. Messick: 
I move to strike the evidence that she was convicted of 
selling whiskey before, for the reason that when this warrant . 
was signed by Judge Birchfield it never contained anything 
about any second or subsequent offense. I can prove it in the 
record. 
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Whereupon court and counsel returned tol the courtroom 
and the f ollmving took place in the presence of the jury: 
I 
The Court: : 
·entlemen of the jm·y, the court instructs you as follows: 
he court instructs the jury that the burd~n rests on the 
Co nonwealth to prove beyond a reasonable doubt that the 
house or home in question is a place where alcoliolic beverages 
are old contrary to law. If you believe from the evidence in 
this oo.se ;beyond a reasonab~e doubt that alcoholic beverages 
are old or have been sold as alleged in the ,v1arrant in that 
hous or home in question, then the law says th~t such a place 
is a onunon nuisance. The burden rests uponJ the Common-
weal h of Virginia to go further and proye beyond u. 
reas nable doubt that the defendant in this icase operates 
and maintains such a place as defined in this f nstruction, or 
that she lmowingly was concerned in and with I the operation 
of such a place, or that she knowingly aided and 
page 86 ] abetted another or others in the ope,·ation of such 
a place. If you believe from the evideifoe in this case 
beyo 1d a reasonable dot~bt that these two proBositions have 
been 
1
so established you shall find the defendant guilty. If you 
find fer gufty the punishment prescribed by lUiW is a fine ,J_l 
any mount not in excess of $500, or a jail se~tence of any 
leng-t not in excess of 12 months, or both fine ani. ja.il sentence 
in y11n· discretion. 
he court further instructs th_c Jur~ that a~. a _matter of 
conv ~ence the two charges are bemg tried by t~ns Jury. You 
arc tl erefore required to return a. verd:ct in each of the two 
<·nses separah~ verdicts. ~rhe same instructions ia.pply to both 
cases. 
( 1he eourt here read to the jury the written instructions 
set ou above and indicated ,as having been given.I) 
i\f r. 1 essick: I 
· e except to the ruling of the court in g-ivh1g an instruc-
tion o 1 the theory of aiding and abetting-, as t.h,1·e is no evi-
dence in t.he record to support any theory of aidmg and abet-
ting. I -
After argument had been concluded the jury retir-
] ecl to consider of their verdicts, and af'.ter sometime 
I 
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returned into the courtroom with the f ollowiug ver-
dicts: 
(15754) "VVe the jury find the defendant guilty and fix her 
punishment at $150 fine and six (6) months sentence. 
(S) JAS. :M. THOMAS, 
·Foreman.'' 
(15755) ''We the jury find the defendant guilty and fix he1· 
punishment at $200 fine and nine (9) months sentence. 
(S) JAS. M. THOMAS, 
Foreman.'' 
And the defendant moved the court to set aside the ver-
dict of the jury on the ground that the same was contrary to 
the law anci the evidence and because of misdirection of the 
jury by the court, which motion the court overruled, and the 
defendant, by counsel, then and there excepted. 
CERTIFICATE OF JUDGE 
I, J. L. Almond, Jr., ,Judge of the Hustings Court 
page 88 ] for the City of Roanoke, Virginia, who presided 
over the foregoing trial, do here1by certify that the 
foregoing is a true ia.nd corre~t stenographic report of all the 
testimony that. was introduced. and other incidents of the trial 
thereof, including all instructions given or refused, all exhib-
its or other writings introduced in evidence or presented to the 
trial court, . all questions raised and the reasons assigned 
therefor, and all ruling·s thereon, in the case of Commonwealth 
of Virginia v. Bessie Sirt, tried in the Hustin~s Court for the 
City of Roanoke, Vfrginia, on the 18th day of November, 1938; 
that it appears in wiiting that the attorney for the Common-
wealth has had rea.sonab 1 e notice of the time and place when 
this report of the testimony and other incidents of trial would 
be tendered and presented to the undersigned for certifica-
f on, w·hich is certified within sixty days after final judgment. 
Given under my hand this 14th _day of January, 1939 . 
. J. L. ALMOND, .JR., 
Judge. 
I, R. J. Watson, Clerk of the Hustings Court for 
page 89 J the City of Roanoke, Virginia, do hereby certify 
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I 
that the foregoing stenographic r~port of testi-
~nony and other incidents in the trial of the ca~e of Common-
,vealth of Virgima v. Bessie S~rt was filed wi~h me as Clerk 
of said Court on the 16th day of January, 1939. 
. R. J. ~ ATSON, 
i Clerk. 
And at another· day, to-wit: 
I 
Ou the 18th day of November, 1938J ihe following 
page 9D ] orders were entered: 1 
This day came the Attorney for the Conµuonwealth of 
Virginia and the defendant, Bessie Sirt, came i into Court in 
obedience to her recognizance and thereupon the defendant, 
by counsel, moved the Court to remand this ca~e to the Civil 
and Police Justice on the grounds that the :warrant upo11 
which the der~ndant was tried in the lower Cpurt alleged a 
first offense and sent up to this Court alleging a second of.-
f ense, which motion the Court overruled. Theneupon the At-
torney for the Commomvealth moved the Cour~ to amend the 
warrant by inserting therein the name "Bessie Dudley", 
which motion the Court sustained and the warraht was accord-
ingly so amended. :
1 
Thereupon the defendant by couµse 1, moved the Court to 
dismiss this case, upon the same grounds assigned for the mo-




Thereupon the said Bessie Sirt (Bessie Dudley) plead 
not ·guilty to the charge of. operating a nuisanqe in violation 
of Section 55 of the A. B. C. Act alleged agaiiist her m the 
warrant a.nd for her trial puts herse1f upon the country. 
Thereupon came a jury of seven (7) per$ons and the 
plaintiff and defendant having· each struck off one of said 
:iurors, the remaining five (5), to-wit: Newel1 W. Key, J. 
M. Thomas, ·w. F. Long·, J,a.s. B. Leonard and Epgar L. Funl{ 
were swom the truth to speak upon J1e issue join-
page 91 ] ed and hav·ng fu1ly heard the evid nee, received 
the inst.ructions of the Courl and he rd the a.rgu-
. m<'nt of counsel, retired into their room to cou~ider of their 
verdict and after some time returned into Court !the following 
verdict, viz : 
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''vVe the jury find the defendant guilty and fix her pun-
ishment at $150.00 fine and six (6) months sentence. 
JAS .. M. THOMAS, Foreman.'' 
and the jury were discharged. 
Thereupon the defendant, by counsel, moved the Court 
to set aside the verdict of the jury on the grounds that tho 
same was contrary to the law and the evidence, which motion 
the court takes time to consider. 
This day came the Attomey for the Commonwealth or 
Virginia and the defendant, Bessie Sirt, came into Court in 
obedience to her recognizance and thereupon the defeudanc, 
by counsel, moved the Court to remand this case to the Civil 
and Police Justice on the grounds that the warr.ant upon which 
the defendant was tried in the lower Court alleged a first of-
fense and sent up to this Court a 1leging· a second offense, which 
motion the Court overruled. Thereupon the Attorney for 
the Commonwealth moved the Court to amend the ,varrant 
by inserting therein the name '' Bessie Dudley'', which motion 
the Court granted and the warrant was accordingly 
page 92 J so amended. 
Thereupon the def end ant, by counsel, moved the 
Court to dismiss this case upon the same grounds assigned for 
the motion to a.mend the same, which rnot~on the Court also 
overruled. 
Thereupon the said Bessie Sirt (Bessie Dudley) plead 
not guilty to the charge of operating a nuisance in violation of 
iSection 55 of the A. B. C. Act alleged ag·ainst her in the war-
rant and for 1rnr trial puts herself upon the country. 
Thereupon ca.me a jury of seven (7) perons and the plain-
tiff and defendant having- ea.ch struck off one of said jurors, 
the remaining five, (5) to-wit: Newell W. Key. J. 1\L Thomas, 
w·. F. Long, J as. B. Leonard and Edgar L. Funk were sworn 
the truth to speak upon the issue joined and . having- fully 
lieard the evidence, received the instructions of the Court a.nd 
heard the argument of counsel, retired into their room to 
consider of the1r and after some time returned into Court the 
following verdict viz: 
"We the jury find the defendant guiltv and fix his 
punishment at $200. fine nnd nine (9) months sentence. 
J AS. M. THOMAS, Foreman." 
and the jury """ere discharged. 
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Thereupon the defendant, by counsel, m°r~ed the Court 
to ~et aside the verdict of the jury on the grrunds that the 
.same was contrary to the la:w and the evidence which motion 
the Court takes time to consider. I 
• I 
And at another da:y, to-wit: 
On the 23rd day of November 1938, i the following 
page 93 ] orders were entered : i 
Th.is day again came the Attorney for the dommonwealth 
of Virginia and the defendant, Bessie Sirt ( *udley), came 
into Court in obedience to her recognizance and thereupo11 1,he 
Court having maturely considered the def endal)t 's motion to 
set aside the verdict of the jury rendered in tbfs case on the 
18th day of November, 1938, doth overrule the said motion. 
It is the ref ore considered by the Court thati the said Bes-
sie Sirt (Dudley) be fined the sum of $150.00 and that she be 
confined in the jail of the City of Roanoke, Vitginia, for the 
term of six (6) months and it is ordered that !the C'ommon-
wealhth of Virginia do have and recover of the said Bessie 
Sirt (Dudley) the said sum of $150.00 fine and a)l of her costs 
in this behalf expended, to which action of the qourt in over-
ruling said motion and pronouncing judgment against her the 
defendant by counsel, then and there excepted~ and the de-
fendant signifying her intentions of applying to :the Supreme 
Court of Appeals of the State of Virginia for a ~vrit of error 
and supersedeas to the judg·ment of this Court execution upon 
tbe above sentence is hereby suspended for the p4riod of sixty 
days to enable the defendant to prepare and fil~ her bills of 
exception. 
This day again came the Attorney for the Com-
page 94 ] monwealth of Virginia and the defcn~lant, Bessie 
Sirt, came into Court in ol?edience to !her recogni-
zanee and thereupon the Court having maturely considered 
the defenda11t's motion to set aside the verdict of the jury ren· 
<lered .in this case on the 18th day of Novemll1et·, 1938 doth 
overrule the said motion. I 
It is therefore considered by the Court that ~ie said Bes-
sie Sirt (Dud!ey) be· fined the sum of $200.,00 anq that she be 
confined in the jail of the City of Roanoke, Virg1nia, for the 
Jerm of nine (9) months and it is ordered that t)1e Co1mnon-
:wealth of Virginia do have and recover of the: said Be:;sic 
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Sirt (Dudley) the said sum of _$200.00 fine and all of her 
costs in this behalf expended, to which action of the Court in 
overruling said motion and pronouncing judgment against 
her the defendant, by counsel, then and there excepted, and the 
defendant signifying her intention to apply to the Supreme 
Court of Appeals of Virginia for a writ of error and super-
sedeas to the judgment of this Court, execution on the above 
sentenee is hereby suspended for the period of sixty days to 
enable the defendant to prepare and file her bills of excep-
tion. 
page 95 ] CLERK'S CERTIFICATE 
State of Virginia, 
City of Roanoke: 
I, R. J. Watson, Clerk of the Hustings Court for the City 
of Roanoke, Virginia, do hereby certify that the foregoing i.s 
a true and correct transcript of the rec.ords in the case of 
Commonwealth of Virginia vs. Bessie Sirt, (Bessie Dudley J, 
lately determined by said Court. I further certify that nofice 
of the application for this transcript has been duly given to 
the attorney for the Commonwealth of Virginia for the City 
of Roanoke, as provided by law. 
Given under my hand this the 13th day of March, 1939. 
Fee for transcript, $28.10. 
A Copy Teste: 
R. J~ WATSO~, 
Clerk. 
~- M. KELLY, 
Deputy Clerk. 
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